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STATEMENT OF JURISDICTION
The Supreme Court has appellate jurisdiction over this
appeal from a judgment issued in the District Court of Salt
Lake County pursuant to §78-2-2 of the Utah Code Annotated
and Rule 3(a) of the Utah Rules of Appellate Procedure.
STATEMENT OF THE ISSUES
The issue presented for review is as follows:
Must a municipal police officer, who is protected by
the Utah Civil Service Statutes, exhaust his administrative
remedies by first appealing the termination of his
employment to the Civil Service Commission pursuant to §103-1012 of the Utah Code Annotated, even when he claims that
his otherwise procedurally correct discharge involved a
personnel practice prohibited by the Utah Protection of
Employees Act (the "Whistle-blower Statute'')?
Although Hatton-Ward agrees that this is the sole issue
on appeal, he proceeds to devote most of his Statement of
2
the Case, his entire seventeen (17) page Statement of
3
4
Facts

and much of his Argument

to his theories as to why

he, and not the City's Police Detective Division, is correct
about certain murder investigations.
Appellant's Brief at 1, 2.
2
Appellant's Brief at 4-6.
Appellant's Brief at 6-23.
4

Appellant's Brief at 29, 30, 31, 32.

Not only are his

emotionally ladened stories regarding the murder
investigations irrelevant, immaterial and burdensome, they
are clearly outside the record and irresponsibly incorrect.
STANDARD OF REVIEW
The lower court dismissed Hatton-Ward's complaint,
without prejudice, on the City's Motion to Dismiss.
Since
7
the City's Motion was supported by affidavits, it was
treated as a Motion for Summary Judgment under Rule 12(c) of
the Utah Rules of Civil Procedure.

Because the facts
g
supporting the City's Motion were undisputed, the dismissal
9
was granted as a matter of law rather than fact." Thus, the
Supreme Court reviews the District Court's legal conclusions
for correctness, without according deference to the lower
According to the Appellant's Brief, his "whistleblower"
case suddenly, without any citations to the record, became
one of "departmental infighting" (Appellant's Brief at 29);
"turf" (Id.)/ "polities'1 (Appellant's Brief at 30) and
"murder" (Appellant's Brief at 31) despite his expressed
acknowledgment that the sole issue on appeal is the
dismissal of his complaint for his failure to first pursue
his claim in the Civil Service Commission. (Appellant's
Brief at 1, 2 , 7 ) .
6

R. at 173-182.

7

R. 74-91.

g
In Hatton-Ward's Memorandum in Opposition to the City's
Motion to Dismiss (R. at 113-163), he did not specifically
controvert the facts stated in the City's Memorandum in
Support of its Motion to Dismiss (R. at 30-35) and,
therefore, all the facts stated in the City's Memorandum
were deemed admitted pursuant to Rule 4-501 of the Code of
Judicial Administration.
9

R. at 173-182.

court's determination.
STATUTES, ORDINANCES, RULES AND REGULATIONS
WHOSE INTERPRETATION IS DETERMINATIVE
As permitted under Rule 24(f) of the Utah Rules of
Appellate Procedure, copies of the following statutes are
attached:
1.

§§10-3-1001 et seq. of the Utah Code Annotated, 11
12

2.

§§67-21-1 et seq. of the Utah Code Annotated.

3.

Rule 24(a)(7), (e) of the Utah Rules of Appellate

Procedure.
4. §§67-19-30 - 67-19-31, 67-19a-201 et seg. of the
14
Utah Code Annotated.
15

10

5.

§§17-30-1 et seq. of the Utah Code Annotated.

6.

§§17-28-1 et seq. of the Utah Code Annotated.1

7.

§§17-33-1 et seg. of the Utah Code Annotated. 17

8.

§10-3-912 of the Utah Code Annotated. 18

Bonham v. Morgan, 788 P.2d 497 (Utah 1989).
Appendix "A" attached.

12
Appendix "B" attached.
Appendix "C" attached.
14
Appendix "D" attached.
15
Appendix "E" attached.
1 fi

Appendix "F" attached.
17
18

Appendix "G" attached.
Appendix "H" attached.

9.
10-

§10-3-1106 of the Utah Code Annotated.19
Rules 7-6-1, 7-6-2, 7-6-3, 7-6-4, 7-6-5 and 7-6-6

of the Salt Lake City Civil Service Commission Rules and
20
Regulations.
STATEMENT OF THE CASE
Since Hatton-Ward chose to mischaracterize this dispute
in his "Statement of the Case",21 it is necessary, in reply,
to state what is not the nature of this case.

This is not a

case of comparing the evaluation by Hatton-Ward of "leads"
and other evidence in certain murder investigations to those
of the City's Police Detective Division.

Hatton-Ward

already sought such relief in a completely different action
which was ultimately dismissed by the Utah Court of Appeals
22
before he filed a complaint in this case.
Further, in this case, the City has never questioned
the important policy considerations of providing public
employees protection from reprisals for "whistle-blowing" or
any other prohibited personnel practice.

The City has never

contended that an employee should be denied judicial review
19

Appendix "I" attached.

20
Appendix "J" attached.
Appellant's Brief at 3-6. Hatton Ward's Statement of the
Case relies on irrelevant and incorrect assertions which are
outside the record.
22

R. at 11, 33.

_A_

if said employee proceeds through the administrative
process.
This is an employment case.

This is an appeal from a

decision issued by the District Court for Salt Lake County
dismissing Hatton-Ward's complaint, without prejudice.

In

his Complaint, Hatton-Ward claimed that the City terminated
his employment and took other "adverse actions" related to
his discharge in reprisal for his alleged "whistle-blower"
23
activities.
The City filed a Motion to Dismiss Hatton-Ward's
Complaint because he failed to exhaust his administrative
remedies by first appealing his discharge to the Civil
Service Commission pursuant to §10-3-1012 of the Utah Code
Annotated. 24
Hatton-Ward and the City submitted to the lower court
extensive memoranda, which effectively established the
undisputed facts relevant to the City's Motion to Dismiss. "
The District Court, in granting the City's Motion to
Dismiss, without prejudice, ruled that:
1.

The Utah Protection of Public Employees Act (the

"whistle-blowers" statute) does not replace and nullify the
Civil Service Act in cases involving Civil Service
23
ZJ

R. at 2-21.

24
z
25

R. 92-93.
R. at 30-35, 103-107 and 113-119.

Employees, nor can it be used to circumvent the requirements
of the Civil Service Act.
26

Both statutes must be construed

together.
2.

A claim of wrongful termination by a Civil Service

employee is subject to the Civil Service Act and its
requirements. When the Civil Service Commission hears an
appeal of wrongful discharge by a Civil Service employee, it
must consider whether or not the termination of the employee
was wrongful for any legal reason, including a violation of
the Utah Protection of Public Employees Act.

If this were

not the case, a terminated employee could bypass the
remedial scheme established in the Civil Service Act by
merely alleging that the employee was terminated for
"whistle-blowing". 27
3.

The City, through its Civil Service Commission,

must have the opportunity to correct errors made in regards
to its Civil Service employees, if any, and such right is
assured by the Civil Service appeal process established by
,
28
law.
4.

Since* Hatton-Ward did not appeal to the Civil

Service Commission before filing his action in the District
Court, he has failed to exhaust his administrative remedies.
26

R. at 177.

27

R. at 178.

28

R. at 179.

STATEMENT OF THE FACTS
The following is a statement of undisputed facts
relevant to the lower court's decision to dismiss Hatton29
Ward's complaint:
1.

Salt Lake City is a municipality of the First Class

with the powers and authority granted to it pursuant to
30
Title 10 of the Utah Code Annotated.
2.

As required by law, the City has a classified Civil

Service which consists of all employees in the City's Police
and Fire Departments, except the police and fire chiefs, the
deputy chiefs and the assistant chiefs in the Police
Department.31
3. Hatton-Ward was employed as a police officer by the
City's Police Department in its classified Civil Service. 32
33
4.

As required by law,

the City's Civil Service

system has a Civil Service Commission which consists of
three members who have expertise in personnel and employment

29
See City's Argument - Point I that Hatton-Ward's
Statement of Facts should be stricken for failure to cite
the record.
30
Title 10 of the Utah Code Annotated, R. at 3, 30.
31
§10-3-1002 of the Utah Code Annotated, R. at 31.
32
§10-3-1002 of the Utah Code Annotated, R. at 3, 31.
33

§§10-3-1003 and 10-3-1004 of the Utah Code Annotated,
§2.16.010 of the Salt Lake City Code.

i *••
34
relations.

5.

"All persons in the classified Civil Service may be

removed from office or employment by the head of the
department for misconduct, incompetency or failure to
perform his duties or failure to observe properly the rules
of the department, but subject to appeal by the discharged
person to the Civil Service Commission." 35
6.

"Any person discharged may, within five days from

the issuing by the head of the department of the order
discharging him, appeal therefrom to the Civil Service
Commission, which shall fully hear and determine the matter.
The discharged person shall be entitled to appear in person
og

and to have counsel and a public hearing."
7.

"The finding and decision of the Civil Service

Commission upon the hearing shall be certified to the head
of the department from whose order the appeal is taken, and
shall be final, and shall forthwith be enforced and followed
by him."37
8.

At the Civil Service Commission hearings, a

certified court reporter records sworn testimony and
34

R. at 31-91.

35
§10-3-1012 of the Utah Code Annotated, emphasis added, R,
at 31.
§10-3-1012 of the Utah Code Annotated, emphasis added;
§2.16.040 of the Salt Lake City Code, R. at 32.
37

§10-3-1012 of the Utah Code Annotated, R. at 32.

evidence which shall be available for review by the District
4 38
l I.01 irt:.
9
decisions

^u r , + T"^V review the findings and

^ e Pi^tr*
: i < ^;

Jer- . e Commission if petitioned by

the aggr
10

r

- a

v-*-~br- ^o. ->oo«

thp Chief of the

City Pol Ice Department terrrti mated Hat* *-r-Wa : s employment
s t a t i n g a s r e a s o n s „, I n s u b o r d i n a t i o i i,,
misconduct, incompetency, failure to ; .-r:cr

..:^ :„*;: —

failure to properly observe the rules

r*erar*::vr*

* '-

11 i 11 i e t € • i: in i i i a t i :> I :i ] e t: t: e i: t:

~ - -?

, •- ~. .

Chi e: e t :' o1ic e advi s ed Ha11 on-Ward that he cou1d appea J the
discharge to the Ci vi 1 Service Commission, i n writing,
wi thi n tei i caJ endar days from recei pt of the termination
, . .
4]
letter
xz. un .':

,

netition f^r- ~

, , -

.* ;.:3ict.

J9
41
4:J

:; .:; :. h»-

Hatton-Ward and others filed a
• .-'andamus" claiming original
• ,: : of Appeals,

The Petition sought

Ru 1 e 6 5B(b)(2) of the Utah Rules _of Civil Procedure
'R

at 3 2-33, 75-39,

R at 33, 75-89, ''Appeals must be filed with the
secretary of the Commission within ten (10) calendar days of
termination or disciplinary notice being served upon the
employee. The ten day period shall commence the day
following service and terminate ten calendar days later"
§7-5-2 of the Salt Lake City Civil Service Rules and
Regulations.

an order from the Utah Court of Appeals to compel the City
Police Department to pursue Hatton-Ward's so-called leads in
certain murder investigations. 42
13.

On June 26, 1989, the Court of Appeals dismissed
the petition for "Writ of Mandamus", without prejudice 43
before the Hatton-Ward commenced this action in the district
court.
14.

On November 16, 1989, Hatton-Ward served the City
with a Complaint filed in the District Court. 45
15.

The cause of action in Hatton-Ward's District

Court Complaint asserts that the City allegedly took
"adverse action" against him in violation of §§67-21-1 et
seq. of the Utah Code Annotated (the whistle-blower statute)
by terminating his employment because of his whistle-blower
*-• -4.46
activities.

16.

Despite the notice in this termination letter,

Hatton-Ward did not appeal his discharge to the Civil
Service Commission before he filed a Complaint in the
District Court. 47
42

R. at 11, 33.

43

R. at 11, 33.

44
** R. at 11, 33.
45

R. at 23-25, 33.

46

R. at 13-14, 33-35.

47

R. at 35, 91.

17

On February 2 3 , 19 90, the Di strict Court for Sa ] t

Lake County, J udge Leonard Russon presId ing,

dismissed

Hat ton-Ward' s Comp] a I i it faeca/i l s e 1 le f a i ] ed t o exhai i s t h I s
4: B
administrative remedies
The; dismissa L by the Dlstri c t
49
Court was "without prejudice".
SUMMARY OF ARGUMENT
The City wi 11 argue that the J ower court's decision
she

!

d be affirmed because of Hatton-Ward ; s fa ilure to

c :. y

w:

i tl I R u ] e 2 4 o f 1:1 le U tah R u l e s of Appellate

Procedure.

In addition to the i ndependent procedural

grounds, the City wi 1 ] arg ue that the District Court
correctly di snii ssed. Hatt DI i W a r d 1"1 s C o m p l • ; n t . w i tr
prejudice, based upon the foi lowi ng we]

s~ * t: *--c • r; -iciples

of law:
1,

The Civil Service Commission has primary

jurisdiction.
Th e C i 1;: r i ] S e r v 1 c e C onun i s s i o n , by s t a 1i i t e , h a s t h e
i n 1 1 1 a 1 r e s p o n s 1 b 1 1 1 1 y t o d e t e rm I n. e w h e t h e i: t h e C h i e f o f
Police had "cause" to di scharge a Civi 1 Service employee,
and whether t h e term I i i a t i en I of hi s empl oymei it was b a s e d ::>i i a
proh 1 b 11 ed pe r s o nn e 1 p r a c 11 c e wh 1 c h I. n c 1 ud e s r e p r 1 s a Jl s
aga1ns t wh I s 1 1 e - b 1 o w e r ac t i v i 1 1 e s .

R

at: 1! 7 3- 1 8 2

4 <)
R. a t 1 85-2 8 7 .

2.

Except in rare instances, which were not raised by

Hatton-Ward in the lower court, administrative remedies must
first be exhausted before resort may be had to judicial
review,
Hatton-Ward was required to exhaust his administrative
remedies by appealing his discharge to the Civil Service
Commission before filing an action in the District Court.
The doctrine of the exhaustion of administrative remedies is
based upon important policy considerations which includes:
(a) The opportunity given to the government employer
to mitigate or cure personnel grievances without judicial
intervention.
(b) The benefit of a preliminary "sifting process"
which seeks to avoid "swamping the courts" by resorting to
them in the first instance.
(c) The development by the administrative process of
the necessary factual background, which could be used by the
Courts in making their decisions.
(d) The avoidance of the deliberate circumventing of
the administrative remedial processes established for public
employers and employees by Utah statutes.
3.

The Civil Service process provides additional and

supplemental employee protection.
The Civil Service Commission is charged with the
responsibility to determine the sufficiency of the cause of
removal and not merely adjudge whether the cause alleged by

-12-

t ^- department head was true '*
C •

S. :

u p c r :t r.:
fulfill
4.

*.

f

i

:.*:;.

oresumeo
-

-rat t h e

v-_ .mposed

-^: :* :::,.-' :-• : v e ; * - ~-p; -^rrur: r:\ t o

: ~s responsibilities.
Under generally established principles of statutory

construction, the "whistle-blower statute" must be construed
harmonious l.y and consistently wi th t h e C i v i_ L S e r v i c e laws ,
if it can reasonably be done
Accordingly,

3

'adverse action", in the form of a

termi nati :>i: i :>:£ e r n p ] Dymen I: i s i 1 ::)t revi ewab] e by t h e Coi :i rts
until the discharged Ci vi 1 Servi ce employee} 1 las pursued h i s
remedies before the Civi 1 Servi ce Commission.
If Hat ton- Wa ircll i s cor rec t i an aggi: i eved pub] I c enipJ oy- •
could, by simply claiming

'whistle-blowi ng" , circumvent: the

remedial schemes established by the Utah statutes to
r edre s s

i i • :> t o n 1 y t: e r m i n a 1: :i o n s o f C i v i ] S e i: v i c e e m p i o y e e s

but also discharges, suspensions, demotions and reprimands
and other employment grievances of all meri t state, County
and mui i lei pa J empJ oyees

^

Worrall v ^ Oqden City Fire Department, 6] 6 P 2d 5 98 | LJ I .a I: i
1980) .
bl

.Murray City v

Hall,

66 3 I • 2d 1 31 4 (IJtai i ] 9 83) .

b2 s s s 7 . i g . 3 o , 67-19a-201 et seg-, 17-33-1 e t s e g . , 17-30-1
et seq., 10-3-1106 and ] 7-28-1 et sea, of the Utah Code
Annotated

5.

Since there are no Utah cases which have reviewed

the whistle-blower statute, it is useful to consider the
reasoning of federal court decisions interpreting the
Federal Civil Service laws and the Federal Whistle-Blower
Act.

They all reguire exhaustion,
ARGUMENT
POINT I
THIS COURT SHOULD ASSUME THE CORRECTNESS
OF THE JUDGMENT BELOW BECAUSE HATTONWARD'S BRIEF CONTAINS NO CITATIONS TO
THE RECORD FOR HIS FACTUAL ALLEGATIONS
AS REQUIRED UNDER RULE 24 OF THE UTAH
RULES OF APPELLATE PROCEDURE.
Hatton-Ward, in his "Statement of Facts''53 never cites

the record to support his factual allegations.

Further, his

enumerated factual statements are outside the record.

He

readily admits, without citing any authority for this
unprecedented procedure, that he is proffering facts, in
addition to the Complaint, for the first time on appeal. 54
The City strongly objects to the Hatton-Ward's efforts
to create a new record for the first time on appeal.

Not

only is this practice prohibited under the Utah Rules of
Appellate Procedure, his uncited facts are irrelevant,
immaterial, burdensome, inflammatory and irresponsibly
inaccurate.

Appellant's Brief at 6-23.
Appellant's Brief at 7.

-14-

Ru

"Le 24 of t h e U t a I i Ru 1 e s o f A p p e 1 1 a t e P r o c e d u r e

r e q u i r e s that t h e brief of a n appe] iant sha 11 conta in • •
all statements of fact and r e f e r e n c e s to tl le p r o c e e d i n g
be J o w sha ] ] be si lpported by ci tati oi is t o tl le recor d '
C o u r t h a s • z o n s i s t e n 1 1 y h e J d t h a t:
If a p a r t y fai Is to m a k e a c o n c i s e s t a t e m e n t
of facts a n d c i t a t i o n of t h e pages in t h e
record w h e r e t h o s e facts a r e supported, t h e
Court w i l l assugg t h e c o r r e c t n e s s of t h e
judgment below,
F u r t h e r , ''thi s coin: t need not, a n d wi 1 1 not c o n s i d e r a n y
facts no t properly ci ted t o , or suppor tedfcy the record."
In h I s efforts to c reat e a record, H a 1 1 o n - W a r d a1s c
a t t a c h e s an affidavi t to h is bri ef whi ch h a s been p r e s e n t e d
for t h e first t i m e qi i _ a p p e a l .

T1 :i I s C :>\ Ir t: 1 ias stated 11 iat

"mer°1 y aj taching a d o c u m e n t to an a p p e 11 ate brief does n o t
5j

m a k e i:. ; part: of t h e record.'"
A- .;. . d i n g ] y t tl le f o l 1 owi ng paragraphs I n Hatton-Ward' s
" Statement of Facts", inc 1 ud 1 ng a ny ref erences to them. i n
his argument, should be strickei n
6 , 'I' , 8 , 11 , ] 0

1]

12

13

14

Paragraphs ] , 2, 31 4
] 5k J 6

Fackrelu. v . c d c k r e n / / H U ^ . z a I J I C J , x :
emphasis added; Trees v . L e w i s , 738 P.2d 5
1 9 8 7 ) ; State v . T u c k e r 657 P 2d 7q^ 7 5 -

] 7 , 18 , 1 9 , 2 0

6 1-

U :,a'

5tJ

Uckerman v. Lincoln Nat'l Life Ins. Co,, 588 P, 2d 1JJ,
144 (Utah 1978) .
57

C h a p m a n v . C h a p m a n , 728 P 2d 121 (Utah 19 8 6 ) ; M a t t e r of
Estate of C l u f f , 587 P.2d 128 (Utah 1 9 7 8 ) ; W a t k i n s v.
S i m o n d s , 385 P. 2d 154 (Utah 1 9 6 3 ) .

5 ,
21

22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36,
37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 48(a), (b), (c), 52,
53, 55, 56.

The Affidavit, attached to his brief should

also be stricken.
Hatton-Ward's failure to comply with Rule 24 of the
Utah Rules of Appellate Procedure and its supporting case
law is an independent basis for affirmance of the lower
court's decision.
POINT II
THE CIVIL SERVICE COMMISSION HAS THE
INITIAL JURISDICTION TO DETERMINE
WHETHER THE CHIEF OF POLICE HAD CAUSE TO
DISCHARGE A CIVIL SERVICE EMPLOYEE, AND
WHETHER THE TERMINATION OF EMPLOYMENT
WAS BASED ON A PROHIBITED PERSONNEL
PRACTICE, INCLUDING REPRISALS AGAINST
WHISTLE-BLOWING ACTIVITIES.
This is not a case of comparing the evaluations by
Hatton-Ward of "leads'' and other evidence in certain murder
investigations to those of the City's police detectives.
Hatton-Ward sought such relief in a separate petition which
was ultimately dismissed by the Utah Court of Appeals before
he filed a Complaint in this case.59 Rather, Hatton-Ward's
"Cause of Action" in this case was premised on the "WhistleOne of the grounds for Hatton-Ward's discharge was his
incompetency. R. at 32-33, 75-89. Although the City will
not respond to each uncited and unsupported factual
allegation made by him, it submits that the allegations are
blatantly incorrect. Hatton-Ward's evaluation reflects his
incompetency.
59
Fact 513.
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fi 0

B1 ower S t a t u t e "

" a 1 1 egi ng t:hat t h e Ci t y t :)< i>k " a d v e r s e

a c t i o n" a g a i n s t h 1 in be c a u s e o £ h I s " wii I s 11 e - b 1 owi n g"
activities, ' '

"Adverse actl on" means, according to the

"Wh 1 stJ e-B] ower Stat:ute ," t•• ::: di scharge, th reaten,,- oi:
otherwis e discriminate against an emp] oyee in any manner
that affects the employee's employment
er.j ^ry:ix.r
The

,

. " "; Th Is is an

\. i
. v:. /.crTice Commission, like itr Ftat^

and municipal i , •,-• * v . Service counterpart
i .

"

Crv**4-—
.-.- *.n^

i::i sd i c ti on by £ •'

.1

64
appeals from, discharged municipa 1 poli ce oil1icers .
statutory law states:
All persons in the cl assified civil service
may be removed from . . . employment by the
head of the department for misconduct,
incompetency or failure to perform his duties
or . . . observe properly the rules of the
department,
. subject to appeal by the
discharged pgrson to the Civil Service
Commission.
0

§ §8 7-2 ] -2 et seg

bJ

Fad : IMI 6

o f the Utah Code Annotated.

§ 6 7-21-2(1) of the Utah Code Annotated.
63

Utah

Emphasis added.

§§67-19-30, 67-1 9a-201 et sec[. ; §§17-33-1 et seg. ; SS1730-1 et seq.; §10-3- 1106; §§17-28-1 et seq of "the Utah Code
Annotated.
64
The Civil Service Commission also has the statutory
responsibility to review promotions, appointments and
suspensions of 15 days or more. §§10-3-912, 10-3-100? - t
1 0-3-1010 of the Utah Code Annotated,
DJ
§10-3-1012 of the Utah Code Annotated.

This Court, in interpreting the Civil Service statutes,
has consistently held that:
The Civil Service Commission is made the
ultimate authority to determine whether the
discharge [of a police officer] should or
should not stand. To this end, the
Commission is given the authority and ftuty to
"fully hear and determine the matter".
This Court has stressed that the Civil Service Commission
has important adjudicatory powers, stating:
The Commission
sufficiency of
merely adjudge
the department

has the power to determine the
the cause of removal and not
whether the cause alleged by
head was true.

Utah common law has recognized, long before the
enactment of the whistle-blower statute, that the Civil
Service Commission can and should review whistle-blower
cases involving Civil Service employees.

In Erkman v. Civil

co

Service Commission of Provo City,

a police officer

publicly charged the police administration with
mismanagement and misappropriation of public funds.

He

openly demanded for the removal of the police chief and the
66
Vetterli v. Civil Service Commission of Salt Lake City,
145 P.2d 794, 796 (Utah 1944) emphasis added; Piercey v.
Civil Service Commission of Salt Lake City, 208 P.2d 1123
(Utah 1949); Erkman v. Civil Service Commission, 198 P. 2d
238 (Utah 1948); Child v. Salt Lake City Civil Service
Commission, 575 P.2d 195 (Utah 1978); Worrall v. Oqden City
Fire Dept., supra.
67
Worrall v. Oqden City Fire Department, supra at 602,
emphasis added.)
68
Erkman v. Civil Service Commission of Provo City, 198
P.2d 238 (Utah 1948) .
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d e p a r t m e n t ' s administrat :
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-c]

terminated

t he o£ f i ce r ' s emp 1 o y me;
d i s c h a r g e d officer pub.,, * a d m i n i s t r a t i o n solely ~

v

,-j , . *-

embanks

i) f d i s c i p J i ii e a i id d i s o: .

\'

^ . . ••= department

<*

create u ^ack

;

This Court, in Erkman, recognized thj*
Service Commission had inc

J.-/:<

bv c livil Servi ce employee tha*

::*::-*
^

*.

*\

*

* r- r:v:\
r-^*

* J. ....*:

<

^laim
. 1

r e t a l i a t i o n for his w h i s t l e - b l o w i n g - t y p e a c t i v i t i e s ,

This

court held that:
It lies w i t h t h e commission to w e i g h a l l t h e
factors in t h e case, the motives of t h e . . ,
[employee] in his demand before the City
Commission that the [police chief and his
a d m i n i s t r a t i o n ] . . . be discharged, t h e
m o t i v e s of the [pol ice chief] ,
, :i n
b r i n g i n g charges and ordering the [police
o f f i c e r ' s ] . . . dismissal and the effect on
the m o r a l e of t h e police force if [the police
officer] , ,
w e r e retained as compared to
the effect on that m o r a l e if h e w e r e
d i s m i s s e d . A l l these matters w e r e for t h e
commission and unless its decision is^not
based on reason w e carinnt disturb it,,
The concurring opinion Jn Erkman recognized that public
employees should be protected

in their efforts to hold other

Hinp loyees » • a j-t"op«M disrhai JH \t tin-1,] -lu" i .:^
to the Erkman concurring opinion:
If the only conclusion the Civil Service
Commission could rightly reach w a s that [the
Civil Service employee] . . . w a s bringing to
light irregularities on the part of city
at ^ ^ 2 .

Emphasis added.

'u'cor ling

employees, then it acted capriciously in
sustaining the ouster of [the Civil Service
employee]. . • .
Further, in Fisher v. Civil Service Commission of Salt
Lake City,71 the City Civil Service Commission reviewed the
appeal of a Civil Service employee who was discharged for
insubordination and political activity.

According to the

Fire Chief, the discharged employee publicly accused the
Chief and his assistants of making and releasing erroneous
reports with the intent to embarrass and ridicule the Fire
Department administration.
upheld the discharge.

The Civil Service Commission

The district court sustained the

Civil Service Commission's decision.

On appeal, this Court

held that:
It seems to us that the evidence justifies
the Commission in holding that the [Civil
Service employee's] . . . conduct was of such
a nature as to tend to undermine the morale
of the fireman and the good order of the
department.
Significantly, this Court recognized that the Civil Service
Commission reviews claims of discharge which involve First
Amendment and whistle-blower-type claims.
The Civil Service Commission, as well as th€> other
statutory personnel review agencies for public employee

70

71
71
72

i d . at 243.

P.2d 854 (Utah 1972).
499
Id. at 856, emphasis added.

grievances, has, therefore, the primary jurisdiction to
review claims of wrongful discharge based on prohibited
personnel practices•

The legislature, in enacting the

"whistle-blower statute", codified the common law which
recognized the need to protect "whistle-blowers". Reprisals
for whistle-blowing activities is one of many prohibited
personnel practices which the Civil Service Commission must
consider in its deliberations.
If Hatton-Ward believed that the Chief of Police
terminated his employment as a reprisal for his "whistleblowing" activities, he should have sought relief first in a
public hearing before the Civil Service Commission.

In its

deliberations, the Civil Service Commission would have
considered Hatton-Ward's allegations that the department
harassed him and that the Chief discharged him solely
73
because he was a "whistle-blower".

After the Civil

Service Commission had the opportunity to exercise its
primary jurisdiction, the Courts, on a proper appeal, would
review the administrative decision. 74
Hatton-Ward's decision of avoidance intentionally
deprived the Civil Service Commission of its jurisdiction to
timely review his claim.

Hatton-Ward should not be allowed

to tactically frustrate the legislatively mandated
73

Fact 1116.

74
Child v. Salt Lake City Civil Service Commission, supra.

procedure•
"Were it otherwise, the omission of an
imposed duty designed to advise an
administrative body of an event which sets
its processes in motion . . . [would] accrue
to the advantage of the one who failed in the
duty. This turns a delict into a triumph."
It is submitted that this Court should affirm Judge Leonard
Russon's ruling that the Court lacked jurisdiction to review
Hatton-Ward's termination because the Civil Service
Commission had, by law, the initial jurisdiction to
determine whether the discharge should stand or not.
POINT III
HATTON-WARD WAS REQUIRED TO EXHAUST HIS
ADMINISTRATIVE REMEDIES BY APPEALING TO
THE CIVIL SERVICE COMMISSION BEFORE
FILING AN ACTION IN THE DISTRICT COURT,,
The City has never asserted that the Courts should not
review "whistle-blower" claims as argued b y Hatton-Ward.
The City does, however, submit that administrative
e x c e p t in r a r e i n s t a n c e s , m u s t first b e e x h a u s t e d

5

76

remedies,
before

State Tax Comm'n v. Iverson, 782 P.2d 519 (Utah 1989),
quoting State Tax Commission v. Spanish Fork, 100 P.2d 575,
578 (Utah 1940) .
76
Appellant's Brief at 5, 36.

resort may be had to judicial review.

In deciding that a

former superintendent of the Highway Patrol prematurely
brought an action in the District Court before a review was
conducted by the Highway Patrol Civil Service Commission,
this Court held that:
Intervention in administrative proceedings
should be avoided until it is made to appear
that there is some imminent threat of
infringement [on the] . . . rights of parties
which will not be corrected by [the
administrative tribunal".
Important policy considerations underlie the doctrine
of the exhaustion of administrative remedies.

First, the

exhaustion requirement provides to a public employer the
opportunity to discover, mitigate and cure any erroneous
personnel actions, without judicial intervention. 79

The

administrative process could find that an employee's rights
were violated by the public employer.

In such a case, the

employee would be reinstated and damages for back wages, the
costs of protracted litigation and other harm related to the
State Department of Social Services v. Higqs, 656 P.2d
998 (Utah 1982); State Tax Commission v. Iverson, 782 P.2d
519 (Utah 1989); S & G, Inc. v. Morgan, 133 Utah Adv. Rep.
11 (Utah 1990); Johnson v. Utah State Retirement Office, 621
P.2d 1234 (Utah 1980); Merrihew v. Salt Lake County
Planning, 659 P.2d 1065 (Utah 1983); Hi-Country Homeowners
v. Public Service Commission of Utah, 779 P.2d 682 (Utah
1989); Williams v. Public Service Comm'n of Utah, 754 P.2d
41 (Utah 1988).
78
Helm v. Utah State Highway Patrol Civil Service
Commission, 556 P.2d 210 (Utah 1976).
79
McKart v. United States, 395 U.S. 185, 195 (1969).

employee's wrongful absence from the job would be mitigated
for both the public employer and employee.
Next, the exhaustion of administrative remedies
involves a policy of orderly procedure which favors a
preliminary administrative sifting process.80 The
administrative review would determine whether th€*re is a
reasonable possibility that the allegation, such as a claim
of reprisals for "whistle-blowing activities," is
meritorious.

If the administrative process finds that a

personnel error did occur, the employee would be reinstated
and the courts would never have to be involved.
Accordingly, the "sifting process" minimizes attempts
to "swamp the courts" by resort to them in the first
instance. 81 The personnel review agencies, in conducting
their inquiries on public employee grievances, relieve the
courts of the burdens involved in managing the government's
personnel problems. 82
Requiring exhaustion is further based on the

policy

that it is desirable to have the administrative process
develop the necessary factual background upon which the
Courts could then make informed decisions on their review. 83
80
2 Am.Jur.2d Administrative Law §595.
81

id.

82

Pounds v. Denison, 766 P.2d 1262 (Idaho App. 1988).

83
McKart v. United States, supra at 194.

Judicial review may be hindered by the failure of the
complaining employee to allow the administrative tribunal to
exercise its discretion and apply its expertise in making a
factual record.
Further, without the exhaustion requirement, it is
possible that the frequent and deliberate flouting would
encourage employees to ignore the comprehensive remedial
scheme established by Utah statute to redress the personnel
grievances of state, county and municipal employees.
In the case filed by Hatton-Ward, the purpose and need
for the requirement of the exhaustion of administrative
remedies is clearly evident.

If the Civil Service

Commission determined that the City terminated Hatton-Ward
because he was a "whistle-blower/' the administrative body,
pursuant to its statutory responsibility and authority,
would have reinstated him effective on the date of discharge
resulting in the payment by the City of back wages and
benefits.

On correction of an erroneous personnel decision,

damages to the City, such as litigation expenses, back wages
and related costs would have been mitigated instead of
escalated.

Damages to Hatton-Ward would have been mitigated

since his absence from the job would be limited.
Contrary to this policy, Hatton-Ward wants to escalate
the damages for himself.
84

id.

Mitigation is unacceptable to

Hatton-Ward because he wants six million dollars
oc

($6,000,000).

This Court, has held, however, that Hattonfifi
Ward "has a duty reasonably to mitigate damages'7.
If he
gave the government the opportunity to review and correct
any errors, it may find that an erroneous decision was made
87
and mitigate the monetary "reward".
Next, the Courts may never have had to get involved in
the management of the government's personnel grievances if
the Civil Service Commission determined that the City based
its decision to terminate Hatton-Ward on a prohibited
employment practice.

If the Civil Service Commission

decided that the City did not terminate Hatton-Ward's
employment for a wrongful reason, it would compile a factual
record which could then be reviewed by the District Court.
The issues, including the "whistle-blower" claim/ would be
better framed by the factual structure created through the
administrative process.
Finally, a review by the Civil Service Commission would
have afforded the Court the benefit of the agency's
experience and expertise.

The Commission consists of three

members who have expertise in personnel and employment

5

R. at 15.

6

Thompson v, Jacobsen, 463 P.2d 801 (Utah 1970).

7
Appellant's Brief at 36.
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relations. 88

Although the Civil Service Commission, like

its counterpart statutory personnel review boards, does not
have formal legal training, the legislature has made a
determination that reasonably intelligent people without
formal legal training, could review personnel grievances.
Where a board is specifically empowered to act by the
legislature, the board should have the opportunity to
exercise its authority before recourse is had to the
+
courts.

8 9

Hatton-Ward argues, however, that the claims of
reprisal against whistle-blower activities involve a
"special procedure" which warrants a disregard of the
remedial process established by Utah statutes.90 This
Court, however, addressed a similar argument in Johnson v.
Utah State Retirement.91 In Johnson, former public
employees brought an action to recover employer
contributions to the State retirement fund.

Utah statutes

empower a "board of review" to make administrative rulings
as to benefit claims.

Johnson held that the plaintiffs in

that case applied for judicial review from an administrative

88

Fact 54.

89
Williams v. Public Service Commission of Utah, 754 P.2d
41 (Utah 1988) .
90
Appellant's Brief at 36.
91
621 P.2d 1234 (Utah 1980).

determination, without exhausting their administrative
remedies by failing to appeal to the retirement board.
According to this Court, the failure by the plaintiffs
in Johnson to exhaust their administrative remedies deprived
the retirement board of the opportunity to hear, analyze,
and critically review any matters within the purview of its
particular responsibility and expertise.92 The Board's
hearing "is information which a reviewing court might find
necessary to have to make an informed decision.""93
This Court in Johnson stated that the plaintiffs'
assertion of a constitutional issue " . . . does not obviate
the need for exhaustion of administrative remedies." 94
According to this Court in Johnson:
The instant case involves such issues other
than the constitutional claim, and pursuit of
plaintiffs' administrative remedies might
obviate the need of addressing that issue.
If not, judicial attention to the
constitutional issue, as well as other
issues, will be better framed bvythe
structure of a factual context.
Like the Johnson plaintiffs, Hatton-Ward's claim,, despite
its First Amendment connotations, should be first
administratively reviewed under the Johnson reasoning.

92

Id. at 1237.

93

id.

95
Id and emphasis added.

Recently, this Court reviewed the policy considerations
underlying the doctrine of exhaustion of administrative
96
remedies in S & G, Inc. v. Morgan.
The plaintiff in S &
G, Inc., with full knowledge of the economic interests at
stake, declined to participate at the administrative level.
This Court affirmed the lower court's summary judgment order
against the plaintiff on the ground that the plaintiff
waived its right to judicial review by failing to
participate at the administrative level.97 The plaintiff in
S & G, Inc. argued, on appeal, that the statute in question
did not impose a requirement of prior participation in the
administrative process.

In response, this Court held that:

The requirement of participation as a
prerequisite to standing to appeal is a
corollary of the doctrine of exhaustion of
administrative remedies. It is well settled
under this doctrine that persons aggrieved by
decisions of administrative agencies 'may
not, by refusing or neglecting to submit
issues of fact to such agencies, bypass them
and call upon the courts to determine matters
properly determinable originally by such
agencies'.
This Court ruled that the plaintiff in S & G, Inc.
lacked standing to appeal because it waived its right to
participate at the appellate level by its intentional
inaction at the administrative level.
96

133 Utah Adv. Rep. 11 (Utah 1990).

98
Id. at 12. Emphasis added.

The lower court properly determined that Hatton-Ward,
by his intentional inaction and attempt to bypass the
administrative level, lacked standing to participate at the
judicial level.
POINT IV
THE CIVIL SERVICE COMMISSION PROVIDES
ADDITIONAL PROTECTION FOR WHISTLEBLOWERS .
Hatton-Ward argues that the whistle-blower statute is a
special statute which should not be construed with the Civil
Service Commission laws since the Commission cannot, by its
very nature, "afford the protection and protect the rights
99
[that] the whistle-blower statutes does." - He cites no
authority for this proposition.

The Civil Service

statutes, however, provide additional protection for the
public employee.
The Utah Civil Service laws were enacted in 1921 and
have not undergone any major material alteration to their

99

Appellant's Brief at 34-36.

Hatton-Ward's citation to Berube v. Fashion Centre,
Ltd., 771 P.2d 1033 (Utah 1989), is misplaced. Appellant's
Brief at 30-31. Berube was a case regarding an exception to
the "at will" doctrine, not whether an employee should first
exhaust his or her administrative remedies. Further, the
reason for Civil Service Commission review is because the
City can terminate a Civil Service employee only for
"cause".

present form.

A review of its legislative history

demonstrates that the Civil Service system was created in
1921 to protect the subordinate employees in the City's
police and fire departments and remedy the evils of the "old
spoils systems" which granted to the chiefs of the police
and fire departments the authority to remove all
subordinates, at any time, without cause or independent
review, and without an opportunity to be heard. 102 Because
of this important purpose, the Civil Service Commission is
charged with the responsibility to "determine the
sufficiency of the cause of removal and not merely adjudge
whether the cause alleged by the department head was
true". 103
Hatton-Ward erroneously and without factual basis
argues that the Civil Service Commission will not perform
its obligations under the statute.

The law assumes,

however, that the administrative agency, if given a complete
opportunity to pass upon the matter within its purview,
would decide correctly, and that the agency will not fail in

Worrall v. Oqden City Fire Department, supra at 601.
There have been changes in the minimal procedural
requirements under the Due Process Clause which are not at
issue in this case.
102
See Vetterli v. Civil Service Commission of Salt Lake
City, supra at 797, Justice Larsen concurring.
103
Worrall v. Ogden City Fire Department, supra at 602.

the performance of any duty imposed upon it,104 including
proper consideration of whistle-blowing claims.
Historically, the Civil Service Commission has demonstrated
its expertise and fairness in their reviews as evidenced by
the number of Utah Supreme Court rulings sustaining their
, . .
105
decisions.
This Court, in Erkman v. Civil Service Commission of
Provo City

and Fisher v. Civil Service Commission of Salt

Lake City,107 has recognized that the Civil Service
Commission will capably review claims involving terminations
based on reprisals for whistle-blower activities, 108
Hatton-Ward, again without citing any authoirity, claims
that the administrative hearings are inadequate because they
are not governed by formal rules of evidence, discovery or
other similar procedures.

Utah law, however, imposes

104
2 Am.Jur.2d Administrative Law 1595.
105
Child v. Salt Lake City Civil Service Commission, supra;
Erkman v. Civil Service Commission of Provo Cityjr supra; Lee
v. Provo City Civil Service Commission, 582 P.2d 485 (Utah
1978). Fisher v. Civil Service Commission of Salt Lake
City, 499 P.2d 854 (Utah 1972). There are no facts in the
record supporting Hatton-Ward's claim that the Civil Service
Commission is unable to perform its duties fairly,
impartially and legally.
106
Supra.
107

Supra.

108
See discussion in Point II of this Brief regarding
Erkman v. Civil Service Commission of Provo Cityr supra and
Fisher v. Civil Service Commission, supra.

procedural safeguards on administrative hearings requiring
the Civil Service Commission and all other administrative
bodies acting in a quasi-judicial capacity, to give an
aggrieved employee the opportunity to cross-examine
witnesses, to inspect documents and to offer evidence in
explanation or rebuttal.109 Further, the rules and
regulations promulgated by the Civil Service Commission
pursuant to Section 10-3-1006 of the Utah Code Annotated,
requires sworn testimony

and states that the Commission

may follow the Utah Rules of Evidence.
In arguing that the administrative process provides
inadequate protection, Hatton-Ward fears that an employee
who proceeds through the administrative process risks
collateral estoppel as if the doctrine of respose is bad
policy. 112 Collateral estoppel is not an issue in this
case. Nonetheless, the Courts 113 have recognized that,
"When an administrative agency is acting in a
judicial capacity and resolves disputed
issues of fact properly before it which the
parties have had an opportunity to litigate,
109
D.B. v. Division of Occupational and Professional
Licensing, 779 P.2d 1145 (Utah App. 1989).
§7-6-6 of the Salt Lake City Civil Service Commission
Rules and Regulations.
§7-6-5 of the Salt Lake City Civil Service Commission
Rules and Regulations.
112

Appellant's Brief at 24.

113

University of Tennessee v. Elliott, 478 U.S. 788 (1986)

the Courts have not hesitatecLto apply res
judicata to enforce repose."
Hatton-Ward incorrectly states that a "whistle-blower"
loses the right to damages and injunctive relief.

The

administrative process can and does order reinstatement
attendant with back pay, benefits and seniority, the return
of the employee's job and livelihood—placing the employee
in the same position the employee would have been in if the
prohibited personnel practice had not taken place. 115

Id. at 797-98 quoting United States v. Utah Construction
& Mining Co, 384 U.S. 394 (1966). In Burnett v. Utah Power
& Light Co., 142 Utah Adv. Rep. 3 (Utah 1990), an employee
of Utah Power & Light Company alleged that his employment
was terminated because he was a whistle-blower. Under a
collective bargaining agreement, the employee and employer
submitted the claim to arbitration. The arbitration panel
decided that the employee's discharge was for proper cause.
The employee filed an action in federal court. The federal
court dismissed the employee's complaint stating that the
arbitration award was final. Subsequently, the employee
filed a complaint in the Utah District Court and added a
claim under RICE. The District Court dismissed the
complaint giving res judicata affect to the federal court
decision.
This Court, in Burnett, affirmed the lower decision holding
that the federal court ruling was res judicata in the state
court proceeding. This Court stated that the employee's
claims " . . . arose directly out of the terms, conditions
and subsequent termination of his employment at UP&L; thus,
the claims were governed by federal law and the collective
bargaining agreement." Apparently, this Court had no
objection to an arbitration panel reviewing a "whistleblower" claim and giving res judicata affect to the
arbitration decision regarding the "whistle-blower"
complaint because it was related to an employment
termination.
Worrall v. Ogden City Fire Dept., supra.

Hatton-Ward also argues that requiring exhaustion of
administrative remedies would remove virtually all grounds
for judicial review citing Child v. Salt Lake City Civil
Service Commission,

Child does not make de minimus judicial

review of Civil Service Commission decisions.

On the

contrary, Child reaffirms judicial review holding that
" . . . case law and the Utah Constitution afford judicial
.116
It is important to recognize that the "whistle-blower"
statute applies to all public employees and employers. 117
Further, "adverse action" includes not only discharges but
any threat or discrimination against an employee that
"affects the employee7s employment," 118 The Utah statutes
establish an elaborate remedial scheme to review and correct
all forms of adverse action for all public employees of
which the Civil Service laws are only a part. 119
The United States Supreme Court, in reviewing the
remedies provided by the Federal Civil Service Commission,
held that:

116

Child, 575 P.2d at 196.

117

§67-21-2(5) of the Utah Code Annotated.

118

§67-21-2(1) of the Utah Code Annotated.

119

§§67-19-30, 67-19-31, 67-19a-201 et s e g w 17-30-1 et
seq., 17-28-1 et seq., 17-33-1 et seq. and 10-3-1106 of the
Utah Code Annotated.

Federal civil servants are protected by an
elaborate, comprehensive scheme that
encompasses substantive provisions forbidding
arbitrary action by supervisors and
procedures - administrative and judicial - by
which improper action may be redressed* They
apply to a multitude of personnel decisions
that are made daily by federal agencies.

Constitutional challenges of agency action,
such as the First Amendment claims . . . are
fully cognizable within this system. As the
record in this case demonstrates, the
government's comprehensive scheme is costly
to administer, but provides meaningful
remedies for employees who may have been
unfairly disciplined for makina^critical
comments about their agencies.
The United States Supreme Court, in Bush, recognizes that
the Civil Service system was developed to balance the
competing interests of governmental efficiency with the
rights of the public employees.

Contrary to this purpose,

Hatton-Ward argues that since the administrative process
does not provide a jury trial, he is not required to exhaust
his administrative remedies.121 However, when presented
with this same argument, United States Supreme Court Justice
122
Marshall stated in Bush v. Lucas,
"I cannot agree with the . . . assertion that
the Civil Service remedies are substantially
less effective than individual damages
120

Bush v. Lucus, 462 U.S. 367 (1983), emphasis added.

121
The "Whistle-Blower'' statute does not mention the right
to a jury trial.
122
462 U.S. 367 (1983), concurring opinion.

remedy. To begin with, the procedure
provided by the Civil Service scheme is in
many respects preferable to the judicial
procedure. . . .
•

• •

. . . An administrative action is likely to
prove speedier and less costly than a
lawsuit. These advantages are not clearly
outweighed by the obvious and significant
disadvantages of the Civil Service
procedure—that it denies the., claimant the
option of a jury trial . . ."
Throughout its existence, the Civil Service Commission
has been expected to review a diversity of prohibited
personnel practices including constitutional violations. 124
There is no basis for Hatton-Ward;s argument that reprisal
against whistle-blowing activities is more of a prohibited
personnel practice than other unlawful employment actions
which includes violations of an employee's constitutional
rights.
One of the purposes and intents of the Civil Service
system is to provide added protection to an employee who has
been discharged for a prohibited personnel practice,
including reprisals for whistle-blowing activities. HattonWard should be denied judicial review because he
intentionally waived his rights to the protections afforded
to him by the statutory administrative review and, thus, the
lower court's decision should be affirmed.
123

Id. at 391, 392.

124
Worrall v. Oqden City Fire Department, supra.

POINT V
UNDER GENERALLY ESTABLISHED PRINCIPLES
OF STATUTORY CONSTRUCTION, THE WHISTLEBLOWER STATUTE SHOULD BE CONSTRUED
HARMONIOUSLY WITH THE CIVIL SERVICE
LAWS.
Based upon the following general principles of
statutory construction, the requirements of both the Civil
Service laws and the "Whistle-blower" statute must be given
effect.
1.

The "whistle-blower" statute and the Civil Service

laws must be construed together to fulfill legislative
intent.

Hatton-Ward contends that the mere allegation of

"whistle-blowing" by a Civil Service employee provides a
"special procedure" permitting an aggrieved employee to
circumvent the procedural requirements of §10-3-1012 of the
Utah Code Annotated governing the Civil Service Commission's
jurisdiction over the discharge of Civil Service
employees.125 He cites no authority for this conclusion.
If Hatton-Ward's argument is accepted, however, the remedial
scheme established by the Civil Service laws would be
ignored, bypassed and of no effect, simply by claiming that
the "adverse action" by the City was due to reprisals for
"whistle-blowing" activities.
Hatton-Ward's disregard for the relationship of the
"whistle-blower" legislation with the Civil Service remedial
125

Appellant's Brief at 35-38.

statutes is contrary to well established rules of statutory
construction.

A leading authority on statutory construction

states:
Harmony and consistency are positive values
in a legal system because they serve the
interest of impartiality and minimize
arbitrariness. Construing statutes by
reference to others advances those values.
In fact, courts have been said to be under a
duty to construe statutes harmoniously where
that can be done.
127
This Court, in Murray City v. Hall
held that:
Prior statutes relating to the same subject
matter are to be compared with the new
provision; and if possible by reasonable
construction, both are to be so construed
that effect ignqiven to every provision in
all of them.
Consistent with this principle of statutory construction to
harmonize the Civil Service laws with the "whistle-blower"
statute, "adverse action" against a Civil Service employee
is not reviewable by the Courts until and unless the
employee has appealed the grievance to the Civil Service
Commission.

The statutory administrative process is then

given the opportunity to review, and if necessary, correct
any errors which may have been made concerning the
employee's employment.

After completing the administrative

12fi
2A C. Sands, Sutherland Statutory Construction §51.02
(4th Ed. 1973) .
127
LAI
Supra.
128
Id. at 1318

process, "adverse action" is then subject to review by the
Courts with the benefit of the factual record from the
administrative body.
Thus, by requiring the exhaustion of administrative
remedies, effect is given to the purposes of the "whistleblower" statute as well as the Civil Service laws.

Under

the Civil Service statutes, an employee is entitled to a
public hearing and the right to present his case through
counsel.

Accordingly, the Civil Service Commission serves

as a forum for the aggrieved employee to present, in public,
claims regarding illegal or improper government conduct.
2.

Since the "whistle-blower" statute covers all

public employees and all forms of adverse action, the
remedial statues established to redress personnel grievances
for public employees should not be easily circumvented and
nullified by "artful pleading".

The "whistle-blower"

statute covers all Utah public employees and employers. 129
Under the "whistle-blower" statute, "adverse action" means
not only to discharge, but also to ". . . threaten, or
otherwise discriminate against an employee in any manner
that affects the employee's employment . . . " 130
Significantly, the statutory Civil Service process governs

§67-21-2(4)(5) of the Utah Code Annotated.
§67-21-2(1) of the Utah Code Annotated.

only a fraction of the State's public work force 131 and
addresses only suspensions of more than 15 days and
discharges. 132 Redress of all "adverse actions" affecting
all public employees is governed by an elaborate,
comprehensive remedial scheme of which the Civil Service
system is only one component.
The remaining parts of this remedial scheme are
established in other statutes.

Thus, the State Merit
Employees Personnel Management Act 133 provides an elaborate

process to redress not only employment discharges of State
employees but also "all grievances based upon a claim or
charge of injustice or oppression . . . " 134 The County
Personnel Management Act 135 establishes the Career Service
Council which hears appeals by County employees of their
dismissals, suspensions, demotions and transfers. The
136
Deputy Sheriff-Merit System Act
creates the Merit System
131

§10-3-1002 of the Utah Code Annotated.

132

§§10-3-1012, 10-3-912 of the Utah Code Annotated.

133

§67-19-30 of the Utah Code Annotated.

134
§67-19-30 of the Utah Code Annotated. A State employee
may grieve to the Career Service Review Board promotions,
suspensions, written reprimands, wages, salaries, violations
of personnel rules, issues concerning the equitable
administration of benefits, reductions in force and disputes
concerning the abandonment of position. §67-19a-302 of the
Utah Code Annotated.
135
§§17-33-1 et seg;. of the Utah Code Annotated.
13fi
§§17-30-1 et seq. of the Utah Code Annotated.

Commission which reviews grievances by Deputy County
Sheriffs of wrongful discharge and other employment
grievances.

The Firemen's Civil Service Commission Act 137

establishes the County Firemen's Civil Service Commission
which is charged by law to fully hear and determine whether
the "adverse employment action" against a County firefighter
was for cause.

For non-Civil Service municipal employees/
the Utah statutes have created the Employee Appeals Board 138

which reviews terminations and disciplinary transfers for
"cause" subject to judicial review.
Notably, the "whistle-blower" statute makes no
reference to any personnel review process for public
employees.

Therefore, if Hatton-Ward is correct, the entire

bodies of law which protects state, county and municipal
public employees from wrongful personnel action by
government supervisors and which improper action may be
redressed, could be ignored, bypassed and of no effect,
simply by alleging "whistle-blowing".

Certainly, the

"whistle-blower" statute and the public personnel review
laws must be construed together, otherwise an entire body of
statutes would be nullified contrary to general principles
of statutory construction and the Courts would be buried in
government personnel grievances.
137

§17-28-1 et seq. of the Utah Code Annotated.

138

§10-3-1106 of the Utah Code Annotated.
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3.

Because of the absence of any express repeal or

amendment in the Whistle-blower statute, prior statutes and
the common-law should be given effect.

The statutes which

establish the remedial scheme for state, county and
municipal employees or their predecessors, were enacted
prior to the "whistle-blower" statute.139 This Court has
held, in Murray City,140 that:
In terms of legislative intent, it is assumed
that whenever the legislature enacts a
provision, it has in mind previous statutes
relating to the same subject matter,
wherefore it is held that in the absence of
any express repeal or amendment therein, the
new provision was enacted in accord with the
legislative policy embodied in those prior
statutes, ..and they all should be construed
together.
Nowhere does the "whistle-blower" statute repeal, amend
or modify the Civil Service statutes, the State Merit
Employees Personnel Management Act, the County Personnel
Management Act, the Deputy Sheriff-Merit System Act, the
Firemen's Civil Service Commission Act, or the Employee
Appeals Board.

Accordingly, the "whistle-blower" statute

must be construed together with these statutes.

139

§§10-3-1001 et seg.; 67-19-30; 17-30-1 et seg.; 17-28-1
et seq. and 10-3-1106 of the Utah Code Annotated.
140

Supra.

141
Id. at 1314, quoting 2AC. Sands, Sutherland Statutory
Construction §51.02, at 290 (4th Ed. 1973), emphasis added.

Further, absent an indication that the legislature
intends a statute to supplant common law, the Court should
not give it that effect.142 As stated above, this Court has
recognized, long before the enactment of the "whistleblower" statute, in Erkman v. Civil Service Commission of
Provo City 143 and Fisher v. Civil Service Commission of Salt
Lake City,144 that the Civil Service Commission can and
should review "whistle-blower" cases involving Civil Service
employees. 145 There is no indication that the legislature,
in enacting the "whistle-blower" statute, intended to
effectively alter or change the existing common law.
Accordingly, the Civil Service laws, the other statutes
governing public employee grievances and the "whistleblower" statute must be read harmoniously which would
require that "adverse action", as defined in the "whistleblower" statute is not subject to judicial review, until the
administrative remedies in the Civil Service Commission, the
Career Service Board, the Career Service Council, the Merit
System Commission, the Employee Appeals Board or the County

142
2A C. Sands, Sutherland Statutory Construction, §50.01
(4th Ed. 1973) .
143

SUET,.

144
x
** Supra.
145
See discussion regarding Erkman v. Civil Service
Commission of Provo City, and Fisher v. Civil Service
Commission of Salt Lake City, in Point II of this Brief.
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Firemen's Civil Service Commission, have been exhausted.
Hatton-Ward, having failed to exhaust his administrative
remedies, was properly denied judicial review.
POINT VI
SINCE THERE ARE NO UTAH CASES WHICH HAVE
REVIEWED THE WHISTLE-BLOWER STATUTE AS
IT RELATES TO THE CIVIL SERVICE LAWS,
FEDERAL COURT DECISIONS INTERPRETING THE
FEDERAL CIVIL SERVICE AND WHISTLE-BLOWER
LAWS, ALTHOUGH THEY ARE NOT BINDING ON
THIS COURT, PROVIDE REASONING THAT
SUPPORTS THE LOWER COURT'S DECISION.
The City has found no Utah case which has interpreted
the "whistle-blower statute" as it relates to the Civil
Service laws. 146 Since there is no such Utah case,
reference to federal cases relating to the same subject
matter is a helpful source of interpretive guidance.
The federal government has a Civil Service system which
provides for an appeal by an aggrieved employee to the Merit
147
Systems Protection Board (MSPB).
The federal "WhistleBlower" statute, like the Utah Whistle-Blower Act, does not
make reference to a Civil Service process.148 Most federal
courts, which have reviewed the relationship between the
Federal Civil Service system and the federal whistle-blower
146
Although the claim reviewed by this Court in Burnett v.
Utah Power & Light, supra involved a "whistle-blower"
allegation by a terminated employee, the holding in Burnett
was not premised on the Whistle-Blower Statute*
147
5 U.S.C. §1101 et seq.
148
x
*° 5 U.S.C. §2302.

statute, have held that reprisal against whistle-blowers is
one of several prohibited personnel practices which is fully
cognizable in the Federal Civil Service Commission and that
an aggrieved federal employee must exhaust his or her
administrative remedies before seeking judicial review.
In Borrell v. United States International
Communications Agency,149 a federal employee claimed that
she was discharged in reprisal for her whistle-blowing on
waste and abuse of authority.

The District Court dismissed

all of the claims by the aggrieved employee for lack of
jurisdiction because the employee had "failed to exhaust the
administrative remedies available to her from the MSPB and
the office of the special counsel."150 The United States
Court of Appeals in Borrell affirmed the lower court stating
that if the employee was allowed to seek judicial review in
the first instance, the administrative responsibility which
was given to the Commission by Congress to eradicate
employment discrimination would be eliminated by the "simple
expedient of putting a different label on [the]
pleadings".151
149

682 F.2d 981 (D.C.Cir. 1982).

150

Id. at 984.

Id. at 989. The Tenth Circuit Court of Appeals has also
held that prohibited personnel practices include reprisal
against whistle-blowers which is fully cognizable by the
Civil Service process. Brothers v. Custis, 886 F.2d 1282
(10th Cir. 1989) .

The United States Court of Appeals for the District of
Columbia affirmed a lower court decision to dismiss the
appeal of an aggrieved federal employee who claimed that her
discharge was in retaliation for whistle-blowing". 152 The
District of Columbia Court of Appeals stated that the Civil
Service Commission system served first and foremost to
protect employee's rights and help agencies purge
wrongdoing.

According to the Court of Appeals, the

aggrieved employee needed to bring her allegations that she
was terminated as a result of her whistle-blowing first
through the Civil Service System,
Finally, the District Court for Georgia has held that a
"whistle-blowing" claim is fully cognizable within the Civil
Service grievance system, stating: 153
[The Civil Service format] creates an
extensive scheme regulating Civil Service
personnel decisions . . . We decline to
allow an employee to circumvent this detailed
scheme governing federal employer-employee
relations. To allow a suit would likewise
encourage aggrieved employees to bypass the
statutory and administrative remedies in
order to seek direct judicial relief and
thereby deprive the government of the
Wren v. Merit Systems Protection Board, 681 F.2d 867
(D.C. 1982). The Federal District Court in Florida affirmed
the dismissal of a whistle-blower claim by an employee
holding that the failure of the aggrieved employee to
exhaust his administrative remedies precluded action under
Florida's Whistle-Blowers Act. McGregor v. Board of
Commissioners of Palm Beach County, 674 F.Supp. 858 (S.D.
Fla., N.D. 1987).
153

McDowell v. Cheney, 718 F.Supp. 1531 (M.D. Ga. 1989).

opportunity to work out its personnel
problems within the framework it has
painstakingly established.
Although not binding on this Court, the reasons
supporting the Federal Court decisions regarding Federal
Civil Service and Whistle-Blower Acts are consistent with
the City's position that it should have the opportunity to
correct any erroneous personnel action at a Civil Service
hearing and provide both to the aggrieved employee and the
City the opportunity to mitigate any damages which may
result from a wrongful personnel decision before the Court
has subject matter jurisdiction.
CONCLUSION
The City recognizes the importance of protecting public
employees from reprisals against whistle-blowing activities.
Utah statutes, however, through the establishment of their
comprehensive scheme to review and remedy adverse personnel
action involving public employers and employees, effectively
balance the interests of government efficiency and its
attendant need to remove employees for nonperformance
against the policy to protect employees from terminations,
suspensions, reprimands and other "adverse" employment
action for unlawful reasons including retaliation by the
government against "whistle-blowers."

XJ

^ Id. at 1544 quoting Broadway v. Block, 694 F.2d 979 (5th
Cir. 1982).
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If Hatton-Ward is correct that the administrative
process can be circumvented by merely pleading the "whistleblower statute", the effectiveness of the Civil Service
Commission, the State Career Service Board, the County
Career Service Council, the County Merit System Commission,
the Municipal Employee Appeals Board and the County
Fireman's Civil Service Commission, would be nullified and
ineffectual.
As required by law, the City notified Hatton-Ward of
his appeal rights to the Civil Service Commission at the
time of his termination.

Hatton-Ward chose, however, to

disregard the notice.
Hatton-Ward, by his intentional inaction and attempt to
bypass the administrative level, lacked standing to
participate at the judicial level and the decision by the
learned Judge Leonard Russon should be affirmed.
RESPECTFULLY SUBMITTED this jZ3

day of October,

1990.

FRANK M. NAKAMURA
Assistant City Attorney
Attorney for Salt Lake City
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APPENDIX "A"

CITIES AND TOWNS
.wney of the county in which the city is situated, or
**c>ther public prosecutor having jurisdiction
S u n the city limits. Appointments as deputy public
**Ljcutor shall be for a period of time as specified at
Jy^jne of oath taking but shall not exceed one year
2 shall be subject to renewal. Upon such oath, the
JS* attorney may prosecute, in the name of the state
5[jtah, any class A misdemeanor enumerated as
[Lj, by the Legislature and committed within the
JJritonal limits of the city.
1987
P A R T 10
CIVIL SERVICE COMMISSION
I0J.1OO1. Subordinates in police, health, and
fire departments to be appointed from
list
The head of each of the police and fire departments
of cities of the first and second class and the health
dficer in cities of the first class shall, by and with the
arfvice and consent of the board of city commissioners,
tod subject to the rules and regulations of the civil
nrvice commission, appoint from the classified civil
jervice list furnished by the civil service commission
all subordinate officers, employees, members or
tgents in his department, and in like manner fill all
tacancies in the same.
1977
10-3-1002. Classified civil service — Employment constituting.
The classified civil service shall consist of all places
of employment now existing or hereafter created in or
under the police department and the fire department
of each city of the first and second class, and the
health department in cities of the first class, except
the head of the departments, deputy chiefs of the police and fire departments and assistant chiefs of the
police department in cities of the first and second
class, and the members of the board of health of the
departments. No appointments to any of the places of
employment constituting the classified civil service
in the departments shall be made except according to
law and under the rules and regulations of the Civil
Service Commission. The head of each of the departments may, and the deputy chiefs of the police and
fire departments and assistant chiefs of the police department shall, be appointed from the classified civil
service, and upon the expiration of his term or upon
the appointment of a successor 3hall be returned
thereto.
1977
10-3-1003. Commission — Number, term, vacancies.
In each city of the first and second class there shall
be a civil service commission, consisting of three
members appointed by the board of commissioners.
Their term of office shall be six years, but they shall
be appointed so that the term of office of one member
shall expire on the 30th day of June of each evennumbered year. If a vacancy occurs in the civil service commission, it shall be filled by appointment by
the board of city commissioners for the unexpired
term.

10-3-1004.

1977

Qualifications of commissioners —
Salary — Removal*
Not more than two members of the civil service
commission shall at any one time be of the same political party. No member of the civil service commission shall during his tenure of office hold any other
Public office, or be a candidate for any other public
office. Each member shall receive $25 for each meet-

10-3-1009

ing of the commission which he shall attend, but shall
not receive more than $100 in any one month. In case
of misconduct, inability or willful neglect in the performance of the duties of the office by any member,
the member may be removed from office by the board
of city commissioners by a majority vote of the entire
membership, but the member shall, if he so desires,
have opportunity to be heard in defense.
1977
10-3-1005.

Organization of commission — Secretary — Offices.
The civil service commission shall organize by selecting one of its members chairman, and shall appoint as secretary one of the available officers or employees of the city, who shall act and serve without
additional compensation. The secretary shall keep a
record of all meetings of the civil service commission
and of its work and shall perform such other services
as the commission may require, and shall have the
custody of the books and records of the commission.
The board of city commissioners shall provide suitable accommodations and equipment to enable the
civil service commission to attend to its business.
1977

10-3-1006.

Rules and regulations — Printing
and distribution.
The civil service commission shall make all necessary rules and regulations to carry out the purposes
of this part and for examinations, appointments and
promotions. All rules and regulations shall be printed
by the civil service commission for distribution. 1977
10-3-1007. Examinations.
All applicants for employment in the classified civil
service shall be subject to examination, which shall
be public, competitive and free. Examinations shall
be held at such times and places as the civil service
commission shall from time to time determine, and
shall be for the purpose of determining the qualifications of applicants for positions. Examinations shall
be practical and shall fairly test the fitness in every
respect of the persons examined to discharge the duties of the positions to which they seek to be appointed, and shall include tests of physical qualifications and health.
1977
10-3-1008.

Appointments from civil service list
— Probation period.
In all cases the appointing power shall notify the
civil service commission of each separate position to
be filled, and shall fill such place by the appointment
of one of the persons certified by the commission
therefor. Such appointment shall be on probation,
and of a character and for a period to be prescribed by
the civil service commission.
1977
10-3-1009.

Certification of applicants for position — Number — Eligible lists, removal.
Whenever a position in the classified civil service is
to be filled, the civil service commission shall as soon
as possible certify to the appointing power the names
of five persons to fill such position from those persons
having the highest standing in the eligible list but a
lesser number may be certified when there is not the
required number on the eligible list. If more than one
position is available in the same department, the civil
service commission shall also certify to the appointing power one additional name for each additional
position to be filled. All persons not appointed shall
be restored to their relative positions on the eligible
list. All persons who have been on the eligible list for

10-3-1010
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two years without appointment shall be removed
therefrom and can only be returned thereto upon regular examination.
1983
10-3-1010.

Promotions — Basis — Certification
of applicants.
The civil service commission shall provide for promotion in the classified civil service on the basis of
ascertained ment, seniority in service and standing
obtained by competitive examination, and shall provide, in all cases where practicable, that vacancies
shall be filled by promotion from the members of the
next lower rank as submit themselves for the examination and promotion. The civil service commission
shall certify to the appointing power the names of not
more than five applicants having the highest rating
for each promotion.
1983

and conditions as the governing body of tin
pality may by ordinance or resolution pi
(2) The governing bodies of the municipal^
create and administer personnel benefit
separately or jointly with other municipaliS
other political subdivisions of the State ofT
associations thereof.

10-3-1104. Library personnel — Monti
deductions and matching sumsof inclusion.
(1) The librarians, assistants and employees^
public library may, at the discretion of the 1
directors of the library, be included within andp
ipate in the pension, retirement, sickness, <
and death benefit system established underlS
10-3-1103. In the event the librarian, assis
employees of the municipality are included,*
10-3-1011. Temporary employees.
and participate in the system, there shall be c
The head of each department, with the advice and from the monthly wage or salary of the lib
consent of the board of city commissioners, may em- assistants and employees and paid into the i
ploy any person for temporary work only, without percentage of their wage or salary equal to the?|
making the appointment from the certified list, but centage of the monthly wage or salary of othe?
the appointment shall not be longer than one month ployees of the municipality which is paid infi
in the same calendar year, and under no circum- system. Also there shall be paid monthly into
stances shall the temporary employee be appointed to system from the funds of the library a furthe
a permanent position unless he shall have been duly equal to the total amount deducted monthly fron
certified by the civil service commission as in other wage or salary of the librarian, assistants and*?
cases.
1977 ployees and paid into the retirement system^
(2) Where the election by the board of director]
10-3-1012. Discharge b y department head —
any library for inclusion of its librarian,
Appeal to commission — Hearing and
and employees within the system of any municr^
decision.
All persons in the classified civil service may be is subsequent to the establishment of the systen
removed from office or employment by the head of the inclusion may begin as of the date of the est
department for misconduct, incompetency or failure ment of the system or as of the date of the elec
to perform his duties or failure to observe properly shall be determined by the board of directors. If uu
the rules of the department, but subject to appeal by sion is as of the date of the establishment of the s
tern, there shall be paid into the system in addltxo
the discharged person to the civil service commission.
Any person discharged may, within five days from the subsequent monthly wage deductions and i
the issuing by the head of the department of the order ing sums, a sum equal to the aggregate of monfi
discharging him, appeal therefrom to the civil service payroll deductions and matching sums that woo
commission, which shall fully hear and determine the have accrued during the period beginning with,
matter. The discharged person shall be entitled to establishment of the system and ending with the e^
appear in person and to have counsel and a public tion had the librarian, assistants and employees bee!
included within the system from its establishment
hearing. The finding and decision of the civil service
commission upon the hearing shall be certified to the
head of the department from whose order the appeal
10-3-1105. Appointive officers a n d employeesis taken, and shall be final, and shall forthwith be
Duration and termination of tennral
enforced and followed by him.
1977
office.
10-3-1013. Annual and special reports by comAll appointive officers and employees of munic
mission.
ities, other than members of the police depa
The civil service commission shall in December of fire departments, heads of departments, and sup
each year make an annual report to the board of city
tendents, shall hold their employment without.)
commissioners and shall make as many special re- tation of time, being subject to discharge or c
ports as the board of city commissioners shall re- only as hereinafter provided.
quest.
1977
10-3-1106. Discharge or transfer — A p p e a l s
Board — Procedure.
PART 11
(1) No officer or employee covered by SectxoJj
10-3-1105 shall be discharged or transferred to a posjj
PERSONNEL RULES AND BENEFITS
tion with less remuneration because of his politicsyg
10-3-1101,10-3-1102. Repealed.
1983 religious belief, or incident to, or through change^
either in the elective officers, governing body, <*|
10-3-1103. Sickness, disability and death bene- heads of departments. In ail cases where any office*
fits.
or employee is discharged or transferred from one pa*
(1) The governing body of each municipality may
sition to another for any reason, he shall have thd
maintain as to all elective or appointive officers and
right to appeal the discharge or transfer to a boardto
employees, including heads of departments, a system be known as the appeal board which shall consist-di
for the payment of health, dental, hospital, medical,
five members, three of whom shall be chosen by ana
disability and death benefits to be financed and adfrom the appointive officers and employees, and two
ministered in a manner and payable upon the terms of whom shall be members of the governing body*
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be deposited in a restricted account in the
General Fund, unless otherwise required by
law.
(ii) If law requires that the savings be deposited in some other fund, the savings shall
be deposited in the fund from which the savings were generated.
(b) The Legislature may appropriate monies
from the restricted account to state programs and
may give priority to the department that generated the savings.
(c) Before November 1 of each year, the administrator, relevant program coordinators, and the
Office of Legislative Fiscal Analyst shall prepare
a joint recommendation for the Legislature suggesting worthwhile appropriations from the restricted account.
1990
CHAPTER 20
VOLUNTEER GOVERNMENT
WORKERS ACT
Section
67-20-1.
67-20-2.
67-20-3.
67-20-4.
67-20-5.
67-20-6.
67-20-7.

Short title.
Definitions.
Purposes for which volunteer considered a
government employee.
Approval of volunteer.
Repealed.
Workers* compensation benefits.
Workers' compensation benefits for volunteer firefighters.

(2) the operation of motor vehicle
ment if the volunteer is properly
authorized to do so; and
-, >;
(3) liability protection and inde:
normally afforded paid government
67-20-4. Approval of volunteer.
A volunteer may not donate any servid
agency unless the volunteer's services areT
by the chief executive of that agency or hisT"
representative, and by the office of personnel*!
jurisdiction over that agency.
67-20-5.

67-20-6. Workers' compensation b e n e f i t ^
A community service worker is considered a
ernment employee for purposes of receiving
compensation benefits, which shall be the
remedy for all injuries and occupational cL
provided under Chapters 1 and 2, Title 35. .&
67-20-7.

Workers' compensation benefits
volunteer
firefighters.
^^
In addition to the purposes set out in Sul
67-20-3(2) and (3), a volunteer firefighter, as di
in Subsection 49-5-103(12), is considered an
employee for the purpose of receiving worker's^
pensation benefits under Chapters 1 and 2, Tii
These benefits are the exclusive remedy for all Sj
ries and occupational diseases resulting from his^
vices as a volunteer firefighter. Compensation
be computed as indicated in Section 49-5-802.
CHAPTER 21

67-20-1. Short title.
This chapter is known as the "Volunteer Government Workers Act."
1986
67-20-2. Definitions.
As used in this chapter:
(1) "Agency" means any department, institution, office, college, university, authority, division, board, bureau, commission, council, or other
agency of the state, or any county, city, town,
school district, special improvement or taxing
district, or any other political subdivision.
(2) "Community service worker" means any
person who has been convicted of a criminal offense, any youth who has been adjudged delinquent, or any person or youth who has been diverted from the criminal or juvenile justice system and who performs a public service for an
agency as a condition of his sentence, diversion,
probation, or parole.
(3) "Volunteer" means any person who donates
service without pay or other compensation except
expenses actually and reasonably incurred as approved by the supervising agency. "Volunteer"
does not mclude any person participating in
human subjects research to the extent that the
participation is governed by federal law or regulation inconsistent with this chapter, nor does it
include community service workers.
1988
67-20-3.

P u r p o s e s for w h i c h volunteer considered a government employee.
A volunteer is considered a government employee
for purposes of:
(1) receiving workers' compensation medical
benefits, which shall be the exclusive remedy for
all injuries and occupational diseases as provided
under Chapters 1 and 2, Title 35;

Repealed.

PROTECTION OF EMPLOYEES
Section
67-21-1.
67-21-2.
67-21-3.

Short title.
Definitions.
Reporting of governmental waste or via
tions of law — Employer action - ~ *n
tions.
67-21-4. Remedies for employee bringing action
Proof required.
67-21-5. Court orders for violation of chapter.
67-21-6. Civil fine.
67-21-7. No impairment of employee rights « n ^
collective bargaining agreement.
67-21-8. No compensation when participation^^
public inquiry.
67-21-9. Notice of contents of this chapter — PbaHl
ing.
67-21-1. Short title.
This chapter is known as the "Utah Protections^
Public Employees Act."
67-21-2. Definitions.
As used in this chapter
(1) "Adverse action" means to
threaten, or otherwise discriminate against^
employee in any manner that affects t h e l S
ployee's employment, including compensate
terms, conditions, location, rights, immunitii
promotions, or privileges.
(2) "Communicate" means a verbal, written;
broadcast, or other communicated report.
(3) "Employee" means a person who perfoi
a service for wages or other remuneration un<
a contract of hire, written or oral, express or i
plied.

STATE OFFICERS AND EMPLOYEES
(4) (a) "Employer" means the employing state
agency or political subdivision of the state.
(b) "Employer" includes an agent of an
employer.
(5) "Public body" means any of the following:
(a) a state officer, employee, agency, department, division, bureau, board, commission, council, authority, educational institution, or any other body in the executive
branch of state government;
(b) a n agency, board, commission, council,
institution member, or employee of the legislative branch of state government;
(c) a county, city, town, regional governing body, council, school district, special district, or municipal corporation, board, department, commission, council, agency, or
any member or employee of them;
(d) any other body that is created by state
or local authority, or that is primarily
funded by or through state or local authority,
or any member or employee of that body;
(e) a law enforcement agency or any member or employee of a law enforcement
agency; and
(f) the judiciary and any member or employee of the judiciary.
1989
87-21-3. Reporting of governmental waste or vi-

olations of law — Employer action —
Exceptions.

67-21-9

67-21-4. Remedies for employee bringing action
— Proof required.
(1) As used in this section, "damages" m e a n s damages for injury or loss caused by each violation of this
chapter, and includes court costs and reasonable attorney fees.

(2) An employee who alleges a violation of this
chapter may bring a civil action for appropriate injunctive relief or actual damages, or both, within 180
days after the occurrence of the alleged violation of
this chapter.
(3) An action begun under this section may be
brought in the circuit court for the county where the
alleged violation occurred, the county where t h e complainant resides, or the county where t h e person
against whom the civil complain): is filed resides or
h a s his principal place of business.
(4) To prevail in an action brought under the authority of this section, the employee shall establish,
by a preponderance of the evidence, t h a t the employee has suffered an adverse action because the employee, or a person acting on his behalf engaged or
intended to engage in an activity protected under
Section 67-21-3.
1989
67-21-5. Court orders for violation o f chapter.
(1) A court, in rendering a judgment in a n action
brought under this chapter, may order reinstatement
of the employee at the same level, the payment of
back wages, full reinstatement of fringe benefits and
seniority rights, actual damages, or any combination
of these remedies.
(2) A court may also award the complainant all or
a portion of the costs of litigation, including reasonable attorney fees and witness fees, if the court determines that the award i3 appropriate.
1989

(1) An employer may not take adverse action
against an employee because the employee, or a person authorized to act on behalf of the employee, communicates the existence of any waste of public funds,
property, or manpower, or a violation or suspected
violation of a law, rule, or regulation adopted under
67-21-6. Civil fine.
the law of this state, a political subdivision of this
(1) A person who violates this chapter is liable for
state, or any recognized entity of the United States,
a civil fine of not more t h a n $500.
unless:
(2) A civil fine which is ordered under this chapter
(a) the employee has failed to:
shall be submitted to the state treasurer for deposit in
(i) give written notice of, or otherwise forthe General Fund.
1985
mally inform the employer of, the violation
or his reasonable suspicion of the violation,
67-21-7. No impairment of employee rights ununless the employee has reasonable cause to
der collective bargaining agreement
believe that reports of the violation will not
This chapter shall not be construed to diminish or
result in a timely and reasonable resolution
impair the rights of an employee under any collective
of the problem; or
bargaining agreement.
1985
(ii) after giving notice, allow the employer
sufficient time to take appropriate corrective
67-21-8. No c o m p e n s a t i o n w h e n participation in
action; or
public inquiry.
(b) the employee knows or has reason to know
This chapter shall not be construed to require an
that the report is malicious, false, or frivolous.
employer to compensate an employee for participa(2) An employer may not take adverse action
tion in an investigation, hearing, or inquiry held by a
against an employee because an employee participublic body in accordance with Section 67-21-3. 1985
pates in an investigation, hearing, court proceeding,
67-21-9. Notice of contents of this chapter —
legislative or other inquiry, or other form of adminisPosting.
trative review held by the public body.
An employer shall post notices and use other appro(3) An employer may not take adverse action
priate means to keep employees informed of their proagainst an employee because the employee has obtections and obligations under this chapter.
1985
jected to or refused to carry out a directive that the
employee reasonably believes violates a law of this
state, a political subdivision of this state, or the
CHAPTER 22
United States, or a rule or regulation adopted under
the authority of the laws of this state, a political subSTATE OFFICE COMPENSATION
division of this state, or the United States.
Section
(4) An employer may not implement rules or policies that unreasonably restrict an employee's ability
67-22-1. Compensation — Constitutional offices
to document the existence of any waste of public
[Repealed effective July 1, 1991.]
fands, property, or manpower, or a violation or sus67-22-2. Compensation — Other 3tate offices [Repected violation of any laws, rules, or regulations.
pealed effective J u l y 1, 1991].
67-22-3. Study [Repealed effective July 1, 1991].
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Rule 24

UTAH RULES OF APPELLATE PROCEDURE

The list should be set out on a separate page which appears immediatilH
inside the cover.
(2) A table of contents, with page references.
(3) A table of authorities with cases alphabetically arranged and wiiH
parallel citations, rules, statutes and other authorities cited, with refill
ences to the pages of the brief where they are cited.
(4) A brief statement showing the jurisdiction of the appellate COUM|
(5) A statement of the issues presented for review and the standaf&^|
appellate review for each issue with supporting authority for each issuS
(6) Constitutional provisions, statutes, ordinances, rules, and regulil
tions whose interpretation is determinative shall be set out verbatim^wit|j
the appropriate citation. If the pertinent part of the provision is lengtKjj
the citation alone will suffice, and in that event, the provision shall be seS
forth as provided in paragraph (f) of this rule.
(7) A statement of the case. The statement shall first indicate bneM
the nature of the case, the course of proceedings, and its disposition in ifie
court below. A statement of the facts relevant to the issues presented for
review shall follow. All statements of fact and references to the proceedings below shall be supported by citations to the record (see paragraon
(e)).
(8) Summary of arguments. The summary of arguments, suitabk
paragraphed, shall be a succinct condensation of the arguments actuallv
made in the body of the brief. It shall not be a mere repetition of thq
heading under which the argument is arranged.
(9) An argument. The argument shall contain the contentions and reeg
sons of the appellant with respect to the issues presented, with citations
to the authorities, statutes, and parts of the record relied on.
(10) A short conclusion stating the precise relief sought.
(b) Brief of the appellee. The brief of the appellee shall conform to the
requirements of paragraph (a) of this rule, except that a statement of the
issues or of the case need not be made unless the appellee is dissatisfied with
the statement of the appellant.
(c) Reply brief. The appellant may file a brief in reply to the brief of the
appellee, and if the appellee has cross-appealed, the appellee may file a brief
in reply to the response of the appellant to the issues presented by the cross*
appeal. Reply briefs shall be limited to answering any new matter set forth in
the opposing brief. No further briefs may be filed except with leave of the
appellate court.
(d) References in briefs to parties. Counsel will be expected in their
briefs and oral arguments to keep to a minimum references to parties by such
designations as "appellant" and "appellee". It promotes clarity to use the
designations used in the lower court or in the agency proceedings, or the
actual names of parties, or descriptive terms such as "the employee," "the
injured person," "the taxpayer," etc.
(e) References in briefs to the record. References shall be made to the
pages of the original record as paginated pursuant to Rule 1Kb), to pages of
the reporter's transcript, or to pages of any statement of the evidence of
proceedings or agreed statement prepared pursuant to Rule 11(f) or 11(g).,
References to exhibits shall include exhibit numbers. If reference is made to
evidence the admissibility of which is in controversy, reference shall be made
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ployees of the executive branch during hours
of employment for political purposes; and
(c) partisan political activity may not be a
basis for employment, promotion, demotion,
or dismissal, except that the director shall
adopt rules providing for the discipline or
punishment of a state officer or employee
who violates any provision of this section.
(2) (a) Notwithstanding any other provision of
this section, no member of the Utah Highway Patrol may use his official authority or
influence for the purpose of interfering with
an election or affecting the results of an election.
(b) No person may induce or attempt to
induce any member of the Utah Highway
Patrol to participate in any activity prohibited by this subsection.
(3) Nothing contained in this section may be
construed to:
(a) preclude voluntary contributions by a
state employee to the party or candidate of
the officer's or employee's choice; or
(b) permit partisan political activity by
any state employee who is prevented or restricted from engaging in the political activity by the provisions of the federal Hatch
Act.

67-19-20 to 67-19-25. Repealed.

1988

1989,1990

67-19-26. Severability of provisions — Compliance with requirements for federally
aided programs.
(1) If any provision of this chapter or of any regulation or order issued thereunder or the application of
any provision of this chapter to any person or circumstance is held invalid, the remainder of this chapter
and the application of provision of this chapter or
regulation or orders issued under it to persons or circumstances other than those to which it is held invalid shall still be regarded as having the force and
effect of law.
(2) If any part of this chapter is found to be in conflict with federal requirements which are a condition
precedent to the allocation of federal funds to the
state, the conflicting part of this chapter shall be inoperative solely to the extent of the conflict and with
respect to the agencies directly affected, and such
findings shall not affect the operation of the remainder of this chapter in its application to the agencies
concerned.
(3) Notwithstanding any provisions in this chapter
to the contrary, no regulation shall be adopted which
would deprive the state or any of its departments or
institutions of federal grants or other forms of financial assistance, and the rules and regulations promulgated hereunder shall include standards, provisions,
terms and conditions for personnel engaged in the
administration of federally aided programs, which
shall, in all respects, comply with the necessary requirements for a qualified personnel system under
the standards applicable to personnel engaged in the
administration of federally aided programs.
1979
67-19-27.

Leave of absence with pay for disabled employees covered under other
civil service systems.
Any current or future employee in a position covered by the highway patrol or operator and chauffeur
license examiners civil service systems at the time of
the effective date of this act, who is injured in the
course of employment shall be given a leave of ab-

67-19-31

sence with full pay during the period of temporary
disability. This compensation shall be in lieu of all
other compensation provided by law except hospital
and medical services which are now or may hereafter
be provided by law.
Any current or future employee in a position covered by the highway patrol civil service system at the
time of the effective date of this act, who is 100%
disabled through a criminal act upon his person by
the use of a deadly weapon while in the lawful discharge of his duties shall be given a leave of absence
with full compensation until he reaches the retirement age of 62 years.
1979
67-19-28.

Repealed.

1989

67-19-29. Violation a misdemeanor.
Any person who knowingly violates a provision of
this chapter is guilty of a class A misdemeanor. 1979
67-19-30. Grievance resolution — Jurisdiction.
(1) Employees shall comply with the procedural
and jurisdictional requirements of this section, Chapter 46b, Title 63, the Administrative Procedures Act,
and Chapter 19a, Title 67 in seeking resolution of
grievances.
(2) All grievances based upon a claim or charge of
injustice or oppression, including dismissal from employment, resulting from an act, occurrence, commission, or condition shall be governed by Chapter 19a,
Title 67 and Chapter 46b, Title 63, the Administrative Procedures Act.
(3) All grievances involving classification or schedule assignment shall be governed by Section 67-19-31
and Chapter 46b, Title 63, the Administrative Procedures Act.
(4) All grievances by applicants for positions in
state government involving an alleged discriminatory or prohibited employment practice shall be governed by Section 67-19-32 and Chapter 46b, Title 63,
the Administrative Procedures Act.
(5) A "grievance" under this chapter is a request
for agency action for purposes of Chapter 46b, Title
63, the Administrative Procedures Act.
1989

67-19-31. Classification or position schedule assignment grievances — Procedure.
(1) Upon receipt of a classification or position
schedule assignment grievance, the administrator of
the Career Service Review Board shall refer the
grievance to the director.
(2) (a) The director shall assign the grievance to a
classification panel of three or more impartial
persons trained in state classification procedures.
(b) The classification panel shall determine
whether or not the classification assignment was
appropriate by applying the statutes, rules, and
procedures adopted by the department that were
in effect at the time of the classification or schedule change.
(c) The classification panel may:
(i) obtain access to previous audits, classification decisions, and reports;
(ii) request new or additional audits by department or agency personnel analysts; and
(iii) consider new or additional information.
(d) The classification panel may sustain or
modify the original decision or make a new decision.
(e) The classification panel shall report its decision and findings to the director, who shall notify the gnevant.

67-19-32
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(3) (a) Either party may appeal the panel's decision to a classification committee appointed by
the director.
(b) The director shall appoint a classification
committee composed of three or more department
directors representing both large and small agencies to hear the appeal
(c) The classification committee shall review
the classification and make the final decision.
1989

67-19-32. Discriminatory or prohibited employment practices grievances — Procedures*
(1) An applicant for a position in state government
who alleges a discriminatory or prohibited employment practice in hiring as defined in Section 34-35-6
may submit a written grievance to the department
head where the alleged unlawful act occurred.
(2) Within ten working days after the applicant's
written grievance is submitted, the department head
shall issue a written response to the grievance stating his decision and the reasons for the decision.
(3) If the department head does not issue a decision
within ten days, or if the applicant is dissatisfied with
the decision, the applicant may submit a complaint to
the Utah Antidiscrimination Division pursuant to
Section 34-35-7.1.
1989
67-19-33.

Controlled substances and alcohol use
prohibited.
An employee may not:
(1) manufacture, dispense, possess, use, distribute, or be under the influence of a controlled
substance or alcohol during work hours or on
state property except where legally permissible;
(2) manufacture, dispense, possess, use, or distribute a controlled substance or alcohol if the
activity prevents:
(a) state agencies from receiving federal
grants or performing under federal contracts
of $25,000 or more; or
(b) the employee to perform his services or
work for state government effectively as regulated by the rules of the executive director
in accordance with Section 67-19-34; or
(3) refuse to submit to a drug or alcohol test
under Section 67-19-36.
1990

67-19-34.

Rulemaking power to executive director.
In accordance with this chapter and Chapter 46a,
Title 63, Utah Administrative Rulemaking Act, the
executive director shall make rules regulating:
(1) disciplinary actions for employees subject
to discipline under Section 67-19-37;
(2) the testing of employees for the use of controlled substances or alcohol as provided in Section 67-19-36;
(3) the confidentiality of drug testing and test
results performed under Section 67-19-36 in accordance with Chapter 2, Title 63, Archives and
Records Services and Information Practices Act;
and
(4) minimum blood levels of alcohol or drug
content for work effectiveness of an employee.
1990

67-19-35. Reporting of convictions under federal and state drug laws.
(1) An employee who is convicted under a federal
or state criminal statute regulating the manufacture,
distribution, dispensation, possession, or use of a con-

trolled substance shall report the convictionffigffl
director of his agency within five calendar day5S§l
the date of conviction.
(2) Upon notification either under Subsection ( | f 8
otherwise, the director of the agency shall notafffiS
federal agency for which a contract is* being*g3|
formed within ten days after receiving n o t i c e . ^ ^ B
67-19-36. Drug testing of state employees;
(1) Except as provided in Subsection (2>,<'wn«
there is reasonable suspicion that an employe*!]!
using a controlled substance or alcohol iinlawnjSl
during work hours, an employee may be i^uiredtw
submit to medically accepted testing procedures fbrjS
determination of whether the employee is u s i n ^ S
controlled substance or alcohol in violation of ting
part.
(2) In highly sensitive positions, as identified fig
department class specifications, random drug testing!
of employees may be conducted by an agency in accor|
dance with the rules of the executive directorS^B
(3) All drug or alcohol testing shall be:
(a) conducted by a federally certified and IP
censed physician, a federally certified andjisj
censed medical clinic, or testing facility federafl]|
certified and licensed to conduct niedically-acj
cepted drug testing;
(b) conducted in accordance with the rules o£
the executive director made under Section!
67-19-34; and
(c) kept confidential in accordance with_Jtta
rules of the executive director made in accord
dance with Section 67-19-34.
(4) A physician, medical clinic, or testing facility
may not be held liable in any civil action brought b$tt
party for:
(a) performing or failing to perform a testun*
der this section;
(b) issuing or failing to issue a test result.un-^
der this section; or
(c) acting or omitting to act in any other way
in good faith under this section.
67-19-37. Discipline of e m p l o y e e s .
An employee shall be subject to the rules of discis
pline of the executive director made in accordance
with Section 67-19-34, if he:
(1) refuses to submit to testing procedures pro-*
vided in Section 67-19-36;
(2) refuses to complete a drug rehabilitation!
program in accordance
with
Subsection.
67-19-38(3);
(3) is convicted under a federal or state crirmnal statute regulating the manufacture, distribution, dispensation, possession, or use of a controlled substance; or
(4) manufactures, dispenses, possesses, uses;
or distributes a controlled substance in violation
of state or federal law during work hours or air
state property.
199*
67-19-38: Violations and penalties.
In addition to other criminal penalties provided by
law, an employee who:
(1) fails to notify his director under Section1
67-19-35 is subject to disciplinary proceedings as
established by the executive director by rule in
accordance with Section 67-19-34;
(2) refuses to submit to testing procedures pro*
vided for in Section 67-19-36, may be suspended
immediately without pay pending further disciplinary action as set forth in the rules of the ex-
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ecutive director in accordance with Section
67-19-24;

(3) tests positive for the presence of unlawfully
used controlled substances or alcohol may be required* as part of his disciplinary treatment, to
complete a drug rehabilitation program at his
expense within 60 days after receiving the positive test results or be subject to further disciplinary procedures established by rule of the executive director in accordance with Section 67-19-34.
1990

57.19-39. Exemptions.
peace officers, as defined under Section 77-la-l,
acting m their official capacity as peace officers in
undercover roles and assignments, are exempt from
the provisions of this act.
1990
CHAPTER 19a
GRIEVANCE A N D A P P E A L PROCEDURES
Part 1
General Provisions
Section
67-19a-101.

Definitions.

Part 2
Career Service Review Board
67-19a-201.

67-19a-202.
67-19a-203.
67-19a-204.

Career Service Review Board created
— Members — Appointment — Removal — Terms — Organization —
Compensation.
Powers — Jurisdiction.
Rulemaking authority.
Administrator — Powers.
Part 3

Grievance and Appeal Procedures
67-19a-301.
67-19a-302.
67-19a-303.

Charges submissible under grievance
and appeals procedure.
Levels of appealability of charges submissible under grievance and appeals procedure.
Employees' rights in grievance and
appeals procedure.
Part 4

Procedural Steps to be Followed by
Aggrieved Employee
67-19a-401.

67-19a-402.
67-19a-403.
67-19a-404.
67-19a-405.
67-19a-406.
67-19a-407.
67-19a-408.

Time limits for submission of appeal
by aggrieved employee — Voluntary termination of employment —
Group grievances.
Procedural steps to be followed by aggrieved employee.
Appeal to administrator — Jurisdictional hearing.
Administrator's responsibilities.
Prehearing conference.
Hearing before hearing officer — Evidentiary and procedural rules.
Appeal to Career Service Review
Board.
Career Service Review Board hearing
— Evidentiary and procedural
rules.

67-19a-201

PART 1
GENERAL PROVISIONS
67-19a-101. Definitions.
As used in this chapter
(1) "Administrator" means the person employed by the board to assist in administering
personnel policies.
(2) "Board" means the Career Service Review
Board created by this chapter.
(3) "Employer" means the state of Utah and
all supervisory personnel vested with the authority to implement and administer the state's personnel policies.
(4) "Grievance" means:
(a) a complaint by an employee concerning any matter touching upon the relationship between the employee and his employer; and
(b) any dispute between an employee and
his employer.
(5) "Supervisor" means the person to whom an
employee reports and who assigns and oversees
the employee's work.
1989

PART 2
CAREER SERVICE REVIEW BOARD
67-19a-201. Career Service Review Board created — Members — Appointment —
Removal — Terms — Organization —
Compensation.
(1) There is created a Career Service Review
Board.
(2) (a) The governor, with the advice and consent
of the Senate, shall appoint five members to the
board no more than three of which are members
of the same political party.
(b) The governor shall appoint members whose
gender and ethnicity represent the career service
work force.
(c) The governor may remove any board member for cause and appoint a replacement to complete the unexpired term of the member removed
for cause.
(3) The governor shall ensure that appointees to
the board:
(a) are qualified by knowledge of employee relations and merit system principles in public employment; and
(b) are not:
(i) members of any local, state, or national
committee of a political party,
(ii) officers or members of a committee in
any partisan political club; and
(iii) holding or a candidate for a paid public office.
(4) (a) The governor shall appoint board members
to serve four-year terms as follows:
(i) three members shall be appointed to a
term beginning and ending with the governor's term; and
(ii) two members shall be appointed to
four-year terms beginning January 1 of the
third year of the governor's regular term in
office.
(b) The members of the board shall serve until
their successors are appointed and qualified.
(c) Persons serving on the board as of the effective date of this act may complete the term for
which they were appointed.
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(d) If a vacancy occurs on the board, the governor may appoint a new person to fill the unexpired term.
(5) Each year, the board shall choose a chairman
and vice-chairman from its own members.
(6) (a) Three members of the board are a quorum
for the transaction of business.
(b) Action by a majority of members when a
quorum is present is action of the board.
(7) Members of the board shall serve without compensation, but they may be reimbursed for expenses
incurred in the performance of their official duties as
established by the Division of Finance.
1989
67-19a-202. P o w e r s — Jurisdiction.
(1) (a) The board shall serve as the final administrative body to review appeals from employees
and agencies of decisions about promotions, dismissals, demotions, suspensions, written reprimands, wages, salary, violations of personnel
rules, issues concerning the equitable administration of benefits, reductions in force, and disputes concerning abandonment of position that
have not been resolved at an earlier stage in the
grievance procedure.
(b) The board has no jurisdiction to review or
decide any other personnel matters.
(2) The time limits established in this chapter supersede the procedural time limits established in
Chapter 46b, Title 63.
(3) In conjunction with any inquiry, investigation,
hearing, or other proceeding, any member of the
board may:
(a) administer oaths;
(b) certify official acts; and
(c) subpoena witnesses, documents, and other
evidence.
1989
67-19a-203. R u l e m a k i n g authority.
The board may make rules governing:
(1) definitions of terms, phrases, and words
used in the grievance process established by this
chapter;
(2) what matters constitute excusable neglect
for purposes of the waiver of time limits established by this chapter,
(3) the application for and service of subpoenas, the service and filing of pleadings, and
the issuance of rulings, orders, determinations,
summary judgments, transcripts, and other legal
documents necessary in grievance proceedings;
(4) the use, calling, attendance, participation,
and fees of witnesses in grievance proceedings;
(5) continuances of grievance proceedings;
(6) procedures in jurisdictional and evidentiary hearings, unless governed by Chapter 46b,
Title 63, the Administrative Procedures Act;
(7) the presence of media representatives at
grievance proceedings; and
(8) procedures for sealing files or making data
pertaining to a grievance unavailable to the public.
1989
67-19a-204. Administrator — P o w e r s .
(1) The board shall employ a person with demonstrated ability to administer personnel policies to assist it in performing the functions specified in this
chapter.
(2) (a) The administrator may:
(i) assign qualified, impartial hearing officers on a per case basis to adjudicate matters
under the jurisdiction of the board; and

(ii) subpoena witnesses, document
other evidence in conjunction with',
quiry, investigation, hearing, or otherfj
ceeding.
(b) In selecting and assigning hearing <
under authority of this section, the ad
shall appoint hearing officers that have dea
strated by education, training, and ex,
the ability to adjudicate and resolve pen
administration disputes by applying emp
relations principles within a large, public;
force.
PART 3
GRIEVANCE A N D A P P E A L PROCEDURE^]
67-19a-301. Charges submissible u n d e r griey*
ance and a p p e a l s procedure.
Any career service employee may submit a grieg
ance based upon a claim or charge of injustice ozoS
pression, including dismissal from employment^ 'resulting from an act, occurrence, omission, or cond^
tion for solution through the grievance procedures set
forth in this chapter.
67-19a-302. Levels of appealability of charged
submissible under g r i e v a n c e and ap^
p e a l s procedure.
(1) An aggrieved employee may grieve promotions^
dismissals, demotions, suspensions, written reprij
mands, wages, salary, violations of personnel rulesf
issues concerning the equitable administration-!Q|
benefits, reductions in force, and disputes concerning!
abandonment of position to all levels of grievances
procedure.
(2) (a) A career service employee may grieve ^all
other matters only to the level of his department
head.
(b) The decision of the department head i&
final and unappealable to the board.
ism

67-19a-303. Employees' rights in grievance axtd
appeals procedure.
(1) For the purpose of processing a grievance, an?
employee may:
(a) obtain assistance by a representative of the!
employee's choice to act as an advocate at any
level of the grievance procedure;
(b) request a reasonable amount of time during work hours to confer with the representative*
and prepare the grievance; and
(c) call other employees as witnesses at a.
grievance hearing.
(2) The state shall allow employees to attend and
testify at the grievance hearing as witnesses if the
employee has given reasonable advance notice to hisg
immediate supervisor.
(3) No person may take any reprisals against any
career service employee for use of grievance procedures specified in this chapter.
(4) fa) The employing agency of an employee who
files a grievance may not place grievance forms^
grievance materials, correspondence about the
grievance, agency and department replies to thegrievance, or other documents relating to the*
grievance in the employee's personnel file.
(b) The employing agency of an employee who
files a grievance may place records of disciplinary action in the employee's personnel file.
(c) If any disciplinary action against an employee is rescinded through the grievance procedures established in this chapter, the agency and
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^ e Department of Human Resource Management shall remove the eecocd of the disciplinary
action from the employee's agency personnel file
and central personnel file.
(d) An agency may maintain a separate grievance file relating to an employee's grievance, but
shall discard the file after three years.
1989
PART 4
PROCEDURAL S T E P S TO BE FOLLOWED
BY AGGRIEVED EMPLOYEE

(1) (a) An employee who believes he has a grievance shall attempt
to resolve the grievance
through discussion with his supervisor.
(b) Within five days after the employee discusses the grievance with him, the employee's
supervisor may issue a verbal decision on the
grievance.
(2) (a) If the grievance remains unanswered for
five working days after its submission, or if the
aggrieved employee is dissatisfied with the supervisor's verbal decision, the employee may resubmit the grievance in writing to his immediate
supervisor within five working days after the expiration of the period for response or receipt of
the decision, whichever is first.
(b) Within five working days after the employee's written grievance is submitted, the employee's supervisor shall issue a written response
to the grievance stating his decision and the reasons for the decision.
(c) Immediately after submitting the written
grievance to his supervisor, the employee shall
notify the administrator of the board that he has
submitted the written grievance.
(3) (a) If the written grievance submitted to the
employee's supervisor remains unanswered for
five working days after its submission, or if the
aggrieved employee is dissatisfied with the decision issued, the employee may submit the grievance in writing to his agency or division director
within ten working days after the expiration of
the period for decision or receipt of the decision,
whichever is first.
(b) Within five working days after the employee's written grievance is submitted, the employee's agency or division director shall issue a
written response to the grievance stating his decision and the reasons for the decision.
(4) (a) If the written grievance submitted to the
employee's agency or division director remains
unanswered for five working days after its submission, or if the aggrieved employee is dissatisfied with the decision issued, the employee may
submit the grievance in writing to his department head within ten working days after the expiration of the period for decision or receipt of the
decision, whichever is first.
(b) Within ten working days after the employee's written grievance is submitted, the department head shall issue a written response to
the grievance stating his decision and the reasons for the decision.
(c) The decision of the department head is final
in all matters except those matters that the
board may review under the authority of Part 3.
(5) If the written grievance submitted to the employee's department head meets the subject matter
requirements of Section 67-19a-302 and if the griev^ b e remains unanswered for ten working days after
its submission, or if the aggrieved employee is dissatisfied with the decision issued, the employee may
3U
*)mit the grievance in writing to the adiministrator
wHhin ten working days after the expiration of the
P e i iod for decision or receipt of the decision, whichever i s first.
1988

|7.19a-401. Time limits for submission of appeal
by aggrieved employee — Voluntary
termination of employment — Group
grievances.
(1) Subject to the standing requirements contained
in part 3 and the restrictions contained in this part,
an aggrieved employee may have a grievance addressed by following the procedures specified in this
part.
(2) The employee and the person to whom the
grievance is directed may agree in writing to waive or
extend any grievance step or the time limits specified
for any grievance step.
13) te) Uidess the empfoyee meats the require'
ments for excusable neglect established by rule,
if the employee fails to process the grievance to
the next step within the time limits established
in this part, he has waived his right to process
the grievance or to obtain judicial review of the
grievance.
(b) Unless the employee meets the requirements for excusable neglect established by rule,
if the employee fails to process the grievance to
the next step within the time limits established
in this part, the grievance is considered to be
settled based on the decision made at the last
step.
(4) (a) Unless the employee meets the requirements for excusable neglect established by rule,
an employee may submit a grievance for review
under this chapter only if the employee submits
the grievance:
(i) within 20 working days after the event
giving rise to the grievance; or
(ii) within 20 working days after the employee has knowledge of the event giving
rise to the grievance.
(b) Notwithstanding Subsection (4)(a), an employee may not submit a grievance more than
one year after the event giving vise to the grievance.
(5) A person who has voluntarily terminated his
employment with the state may not submit a grievance after he has terminated his employment.
(6) (a) When several employees allege the same
grievance, they may submit a group grievance by
following the procedures and requirements of
this chapter.
(b) In submitting a group grievance, each aggrieved employee shall sign the complaint.
(c) The administrator and board may not treat
a group grievance as a class action, but may se- 6 7 - 19a-403. Appeal to administrator — Jurisdiclect one aggrieved employee's grievance and adtional hearing.
dress that grievance as a test case.
1989
(•1) At any time after an employee submits a grievan(
:e to the administrator under the authority of Sec67-l9a-402. Procedural steps to be followed by
ti°h 67-19a-402, the administrator may attempt to
aggrieved employee.
s^Ue the grievance informally by conference, concili-
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ation, and persuasion with the employee and the
agency.
(2) (a) When an employee submits a grievance to
the administrator under the authority of Section
67-19a-402, the administrator shall determine:
(i) whether or not the board has jurisdiction over the grievance;
(ii) whether or not the employee has been
directly harmed; and
(iii) the issues to be heard,
(b) In order to make the determinations required by Subsection (2), the administrator may:
(i) hold a jurisdictional hearing, where the
parties may present oral arguments, written
arguments, or both; or
(ii) conduct an administrative review of
the file.
(3) (a) If the administrator holds a jurisdictional
hearing, he shall issue his written decision
within 15 days after the hearing is adjourned.
(b) If the administrator chooses to conduct an
administrative review of the file, he shall issue
his written decision within 15 days after he receives the grievance.
1989
67-19a-404. Administrator's responsibilities.
If the administrator determines that the grievance
meets the jurisdictional requirements of Part 3, he
shall:
(1) appoint a hearing officer to adjudicate the
complaint; and
(2) set a date for the hearing that is either
(a) not later than 30 days after the date
the administrator issues his decision that
the board has jurisdiction over the grievance; or
(b) at a date agreed upon by the parties
and the administrator.
1989
67-19a-405. Prehearing conference.
(1) The administrator may require the presence of
each party, the representatives of each party, and
other designated persons at a prehearing conference.
(2) At the conference, the administrator may require the parties to:
(a) identify which allegations are admitted
and which allegations are denied;
(b) submit a joint statement detailing:
(i) stipulated facts that are not in dispute;
(ii) the issues to be decided; and
(iii) applicable laws and rules;
(c) submit a list of witnesses, exhibits, and papers or other evidence that each party intends to
offer as evidence; and
(d) confer in an effort to resolve or settle the
grievance.
(3) At the conclusion of the prehearing conference,
the administrator may require the parties to prepare
a written statement identifying:
(a) the items presented or agreed to under
Subsection (2); and
(b) the issues remaining to be resolved by the
hearing process.
(4) The prehearing conference is informal and is
not open to the public or press.
1989
67-19a-406. Hearing before hearing officer —
Evidentiary and procedural rules.
(1) (a) The administrator shall employ a certified
court reporter to record the hearing and prepare
an official transcript of the hearing.
(b) The official transcript of the proceedings
and all exhibits, bnefs, motions, and pleadings

received by the hearing officercgfcj
record of the proceeding.
(2) (a) The agency has the burden
grievances resulting from dismisafltjyi
suspensions, written reprimandaJ*rSli
force, and disputes concerning'abaSJK
position.
(b) The employee has the burden^FS
other grievances.
-. fi&jf
(c) The party with the burden 1
prove their case by substantial
__
(3) (a) The hearing officer shall issue^B!
cision within 20 working days after J"1
is adjourned.
(b) If the hearing officer does**]
sion within 20 working days, the*i
party to the grievance is not"
claimed back wages or benefits after!
decision is due.
^^*H*
(4) The hearing officer may not
fees or costs to either party.
(5) The hearing officer may close a 1
plying with the procedures and require:
Chapter 4, Title 52, the Open and Public ]
Act.
(6) The hearing officer may seal thel&Ie
evidence produced at the hearing if the*3,,
raises questions about an employee's charad
fessional competence, or physical or mental*]
67-19a-407. Appeal to Career Service**
Board.
**'£*
(1) (a) The employee or the agency may s
hearing officer's decision on a grievance^;
board if:
i*S* j
(i) the appealing party files a not
peal with the administrator within 1
ing days after the receipt of the de
the expiration of the period fori
whichever is first; and
*
(ii) the appealing party meets tne"i
ments for appeal established in Su

(2).

-cm

(b) The appealing party shall submit a
the official transcript of the hearing to
*&&
ministrator.
(2) The employee or the agency may api
hearing officer's decision on a grievance to the
only if the appealing party alleges that: f ^
(a) the hearing officer did not issue a.'
within 20 working days after the he
journed;
(b) the appealing party is dissatisfied
decision;
(c) the appealing party believes that
sion was based upon an incorrect or
interpretation of the facts; or
^

(d) the appealing party bcjlieves that the
ing officer made an erroneous conclusion o£
67-19a-408. Career Service Review Board
ing — Evidentiary and proced
rules.
(1) The board shall:
(a) hold a hearing to review the hearing <ij
cer's decision not later than 30 days after iiei
ceives the official transcript and the briefs*
(b) review the decision of the hearing officerl
considering the official record of that hearing:
the briefs of the parties; and
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(c) issue its written decision addressing the
hearing officer's decision within 40 working days
after the record for its proceeding is closed.
(2) In addition to whatever other remedy the board
grants, it may order that the employee be placed on
Se reappointment roster provided for by Section
$7-19-17 for assignment to another agency.
(3) If the board does not issue its written decision
within 40 working days after closing the record, the
agency that is a party to the grievance is not liable
for any claimed back wages or benefits after the date
the decision is due.
(4) The board may not award attorneys' fees or
costs to either party.
(5) The board may close a hearing by complying
with the procedures and requirements of Chapter 4,
Title 52, the Open and Public Meetings Act.
(6) The board may seal the file and the evidence
produced at the hearing if the evidence raises questions about an employee's character, professional
competence, or physical or mental health.
1989
CHAPTER 19b
SUGGESTION AWARDS PROGRAM
Part 1
General Provisions
Section
67-19b-101.
67- 19b-102.

Definitions [Effective April 1, 1991],
Application of chapter [Effective April
1, 1991].
Part 2
Administrative Structure

67-19b-201.
67-19b-202.

67-19b-203.
67-19b-204.
67-19b-205.

Director's responsibilities — Annual
report [Effective April 1, 1991].
Utah Suggestion Awards Board —
Creation — Duties [Effective April
1, 1991].
Suggestion awards administration —
Appointment — Duties [Effective
Apnl 1, 1991].
Department coordinators — Appointment — Duties [Effective April 1,
1991].
Department committees — Appointment — Duties [Effective April 1,
1991.]
Part 3

Evaluation and A w a r d s P r o c e s s
67-19b-301.
67-19b-302.

67-19b-303.

Suggestion evaluation procedures —
Administration [Effective A p n l 1,
1991].
Suggestion evaluation procedures —
Coordinator and board — Criteria
— Ineligible suggestions [Effective
April 1, 1991].
Awards [Effective April 1, 1991].
PART 1
GENERAL PROVISIONS

67-19b-101. Definitions [Effective April 1, 1991],
As used in this chapter
(1) "Administrator" means the Utah Suggestion Awards Program Administrator.

67-19b-201

(2) "Board" means the Utah Suggestion
Awards Board.
(3) "Committee" means the suggestion awards
committees appointed in each state department,
the Legislature, and the judiciary.
(4) "Coordinator" means the department suggestion coordinator acting as the representative
for the Utah Suggestion Awards Program.
(5) "Cost avoidance" means savings resulting
from changes made in the present way of doing a
job or performing a service.
(6) "Cost reduction" means measurable dollar
savings traceable back to a specific action that
results from:
(a) changes in the requirements for direct
material, direct labor, or any indirect expense on products, activities, and services;
and
(b) new, improved, or intensified management actions taken in the current budget
year in relation to the dollars t h a t would
have been incurred had not the cost reduction been made, without impairing service or
product quality and reliability.
(7) "Director" means the director of the Department of H u m a n Resources Management.
(8) "Program" means the Utah Suggestion
Awards Program established by this chapter.
(9) "State employee"means an individual employed by t h e executive, legislative, or judicial
branches of state government.
(10) "Suggestion" means an original, positive,
^nd cost reduction or cost avoidance idea for the
purpose of benefiting the state. The suggestion
*nust be voluntarily submitted by the employee
Vho conceives it. The suggestion must identify a
Problem, a potential problem, or an opportunity
$>r improvement and it must present a specific
Solution. The solution can be original or innovative, or it can be a new application of an existing
Procedure, method, or equipment modification.
1990

67-l$ o -102. Application of chapter [Effective
April 1, 1991].
Th^s chapter does not replace or supersede incentive ^ward programs established by agencies.
1990
PART 2
ADMINISTRATIVE STRUCTURE
67-19 D .201. Director's responsibilities — Ann u a l report [Effective April 1, 1991].
ft) The director shall administer the program and
shall (provide the board and administrator with necessary 3tafF to assist them in the performance of their
duties,.
(2) (a) The director shall submit an annual report
t^ the Office of t h e Legislative Fiscal Analyst for
3l
ibmis8ion to the Legislature.
(b) The report shall include:
(i) the number and nature of suggestions
submitted and adopted;
(ii) the actual annual net savings involved
with each suggestion and the proposed budget reduction because of the savings;
(iii) the department, division, and bureau
affected;
(iv) the proposed change:
(v) an analysis of the suggestion by the
affected department;
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COUNTIES

tWrtfrom and can only be reinstated thereon upon
'jjfljn* examination. Such appointments shall be on
dotation of a character and for a period to be pre[JjSed by the county firemen's civil service commisry.2d-10. Filling vacancies — Examinations.
^nv vacancy occurring in any position or place of
anployment in any county fire department, coming
within the provisions of this act, shall be filled by an
€m pl 0 yee of such department having a lesser or inferior position or place of employment than that in
which the vacancy occurs provided such employee
mbmits himself to examination for such position is
feund upon such examination to be possessed of the
ttfcessary qualifications and is duly certified by the
county firemen's civil service commission as in this
jet provided for.
1953
17-28-11. Temporary appointments.
The head of any county fire department coming
within the provisions of this act may with the advice
and consent of his particular board of county commislioners, appoint to any position or place of employment in his fire department, any person for temporary work without making such appointment from
the certified civil service list, provided, however, such
appointment shall not be longer than one month in
the aggregate in the same calendar year.
1953
17-28-12. Removal from office — Reduction in
rank or grade — Appeals — Hearing
and determination — Findings.
Any person holding a position under the provisions
of this act may be removed from office or employment
or reduced in rank or grade by the head of any county
fire department for misconduct, incompetency or failure to perform the duties of his employment or to
properly observe the rules of the office or department
in which he is employed, but subject to appeal in all
cases by the aggrieved party to the county firemen's
civil service commission. Any such person discharged
or reduced in rank or grade may, within five days
after notice to him in writing of the issuance of the
order discharging him or reducing his rank or grade,
appeal from such order to the county firemen's civil
service commission which shall thereafter, as soon as
may be practicable, fully hear and determine the
matter. Such determination shall be limited to affirming, modifying or vacating and setting aside such
order. The aggrieved party may demand, and in such
event shall be granted a public hearing, and may appear thereat in person or by counsel or both. The findings and determination of the county firemen's civil
service commission in the matter, after such hearing,
shall be certified to the head of the county fire department from whose order the appeal is taken and notice
in writing of such determination shall be served upon
the person affected thereby. Such determination shall
forthwith be enforced and followed by the head of
such fire department, until an appeal is taken to the
distnct court by any person affected thereby.
1953
17-28-13.

Remedies of aggrieved person —
Venue — A n s w e r — Issues and determination.
Any person discharged or reduced in rank or grade
by a determination of the county firemen's civil service commission may, within 30 days after notice of
such ruling, institute an action in the distnct court of
the county at the seat of government, or in the county
of the aggrieved person's residence, against the
county firemen's civil service commission in its offi-

17-29-28

cial capacity, setting out his grievance and his right
to complain. In its answer the county firemen's civil
service commission may set out any matter in justification, and the court shall determine the issues of
both questions of law and fact and may affirm, set
aside, or modify the ruling complained of.
1953
17-28-14. Reports by civil service commission.
Each county firemen's civil service commission provided for in this act shall, in December of each year,
make an annual report to its particular board of
county commissioners and shall make as many special reports as such board of county commissioners
shall from time to time require.
1953
CHAPTER 29
COUNTY SERVICE AREA ACT
Section
17-29-1 to 17-29-11. Renumbered.
17-29-12.
Repealed.
17-29-13 to 17-29-18. Renumbered.
17-29-19.
Repealed.
17-29-20 to 17-29-28. Renumbered.
17-29-1 to 17-29-11. Renumbered a s 17A-2-401 to
17A-2-413.
1990
17-29-12.

Repealed.

1989

17-29-13 to 17-29-18. Renumbered as 17A-2-414
to 17A-2-419.
1990
17-29-19.

Repealed.

1987

17-29-20 to 17-29-28. Renumbered as 17A-2-420
to 17A-2-431.
1990
CHAPTER 30
D E P U T Y SHERIFFS — MERIT SYSTEM
Section
17-30-1.
17-30-2.
17-30-3.
17-30-4.
17-30-5.
17-30-6.
17-30-7.
17-30-8.
17-30-9.
17-30-10.
17-30-11.
17-30-12.

17-30-13.
17-30-14.
17-30-15.
17-30-16.

Definitions.
Appointment of subordinate peace officers.
Establishment of merit system commission — Appointment, qualifications
and compensation of members.
General duty of commission.
Organization of commission — Secretary — Offices — Job classification
plan.
Preparation, direction and grading of examinations — Notice.
Disqualification of applicant for examination — Appeal to commission.
Preservation and inspection of examination papers.
Preparation and expiration of eligible
register.
Appointments from eligible register —
Failure to accept appointment.
Probationary period of appointment.
Vacancies — Positions requiring special
qualifications — Competition suspended — Promotion — Promotional
register.
Transfer of officer.
Temporary appointment.
Emergency appointment.
Temporary layoffs — Re-employment
register.

17-30-1
Section
17-30-17.
17-30-18.
17-30-19.
17-30-20.
17-30-21.

17-30-22.
17-30-23.

17-30-24.

COUNTIES
Leave of absence — Sick leaves and vacations.
Demotion, reduction in pay, suspension
or discharge — Grounds — How made.
Disciplinary procedures.
Appeal to district court — Scope of review.
Power of commission members to administer oaths and subpoena witnesses —
Rights of, and fees for, witnesses.
Prohibitions against political activities
— Penalties.
Severability of provisions — Duty of
commission to provide for unspecified
activities.
More than one chief deputy in larger
county departments.

17-30-1. Definitions.
(1) "Governing body" means the board of county
commissioners.
(2) "Appointing authority'* means the sheriff of a
county having jurisdiction over any peace officer as
hereinafter defined.
(3) "Peace officer" means any paid deputy sheriff,
other than a chief deputy designated by the sheriff,
who is in the continuous employ of a county.
(4) "Commission" means the personnel merit system commission consisting of three persons appointed
by the governing body and having the duty, power
and responsibility for the discharge of the functions of
this act.

(5) 'The state Department of Public Safety" means
the Department of Public Safety as constituted under
Sections 41-13-1 through 41-13-9, Utah Code Annotated 1953.
i960
17-30-2. Appointment of subordinate peace officers.
(1) From and after the effective date of this act the
sheriff of each county with a population of 20,000
people or more which shall regularly employ one or
more peace officers shall, by and with the advice and
consent of the board of county commissioners, and
subject to the rules and regulations of the merit service commission, appoint from the classified merit
service list furnished by the merit service commission, all subordinate peace officers in his department
and in like manner fill all vacancies in the same and
shall further promote, transfer, demote, suspend or
remove peace officers in accordance with the provisions of this act.
(2) Every peace officer who is serving as such upon
the effective date of this act shall be deemed fully
qualified for such position without examination or
test and deemed to have been appointed and to hold
his position and classification pursuant to the provisions of this act.
(3) Counties with a population of less than 20,000
people may implement a deputy sheriff's merit system if approved by the board of county commissioners
or the people of the county through referendum or
initiative.
1979
17-30-3.

Establishment of merit system commission — Appointment, qualifications
and compensation of members.
(1) Each of the several counties of the state of Utah
with a population of 20,000 people or more shall establish a ment system commission consisting of three
members appointed by the governing body in such
counties. Not more than two members of the commis-

sion shall be affiliated with or members of t
political party. Of the original appointees, on*
ber shall be appointed for a term ending Febr
of the first odd numbered year after the date*3^
appointment, and one each for terms ending 1
four years thereafter. Upon the expiration of i
said terms a successor shall be appointed foftL
term of six years. Appointment to fill a vacaSc
suiting other than from expiration of term shall'I
the unexpired portion of the term only. Any go
ing body charged by this act with the appointing
a personnel merit system commission shall *i&
such appointments within ninety days after the'lSaSJ
tive date of this act.
(2) Members of a commission shall be cifc
the state, shall have been residents of the area^
braced by the governmental unit from whicl _
pointed not less than five years next preceding^!
date of appointment and shall hold no other official
employment under the governmental unit for i V1,
appointed.
(3) Members of a commission shall receive no <
pensation for their services, but shall be reimfiui
for necessary expenses incurred in the performance?!
their duties.
17-30-4. General duty of commission.
The commission shall be responsible for cai
out the provisions of this act, and shall make all i
essary rules and regulations, not in conflict withlL
provisions hereof, as may be necessary for t h a t U r
pose.
17-30-5.

Organization of commission — Secreg
tary — Offices — J o b classification
plan.
Each merit system commission shall be organized
by its members who shall select one member as chanS
man and shall have assigned to it by the governing
body of the county, a qualified employee of the counti
to act as secretary. Such employee shall be acceptably
to the commission and shall act and serve as i
tary without additional compensation unless the $
erning body of the county so specifies. The cou
governing body shall provide suitable acconimo
tions, supplies and equipment as needed to enable t
commission to attend to its business. The commissioi
shall formulate a comprehensive job classiffcat
plan covering all peace officers of the governmental
unit. The plan shall place all positions requiring suw
stantially the same duties and qualifications uxtfiaj
same classification and shall include minimum phys^
cal and educational qualifications of the appiicant|
for each position, and provide standards for promq|
tion. The commission shall adopt a classification piaxl
which shall be the basis of the administration of thifl
act until changed with the approval of the commLgj
sion. In the event a new position is created and anj
proved by the governing body, such position shall aril
tomatically be classified and become a part of tha
classification plan.
i960!
17-30-6.

Preparation, direction and grading of
examinations — Notice.
(1) At such time as may be necessary, the commis^
sion shall open competitive examinations to determine the qualification of applicants for positions as
peace officers. The examination shall be practical im
character and shall relate to such matters as will
fairly test the mental and physical ability and knowfc
edge of the applicants to discharge the duties of the*
position. Such examinations shall be prepared, con*
ducted and graded under the direction of the merit
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system commission, or by impartial special examiners if the commission deems it necessary. The state
Department of Public Safety shall prepare, upon request from the merit system commission of any
county, model personnel classification plans for peace
officers as well as model competitive examinations,
which may be used by said merit system commissions
to determine the qualifications of applicants for appointment to positions as peace officers, as well as for
in-service promotions, and the state Department of
public Safety shall, upon request from the said merit
system commissions, provide an impartial special examiner to direct the merit system competitive examination for the requesting county.
(2) Notice of examination shall be published one
time not less than fifteen days pnor to the examination in a newspaper of general circulation in the area
concerned and shall be posted in a conspicuous place
in the office of the department concerned. The notice
shall set forth minimum and maximum wages, physical and educational requirements and passing grades
which shall be not less than 70 per cent. A person
completing an examination shall be promptly notifed
by mail at his last known address of his final grade.
I960

17-30-7. Disqualification of applicant for examination — Appeal to commission.
(1) The commission shall disqualify an applicant
for examination who:
(a) does not meet advertised qualifications.
(b) has been convicted of a criminal offense inimical to the public service, or involving moral
turpitude.
(c) has practiced or attempted deception or
fraud in his application or examination, or in securing eligibility for appointment.
(d) is not a citizen of the United States.
(2) If an applicant is rejected, he shall be notified
by mail at his last known address. At any time prior
to the date of examination an applicant may correct a
defect in his application, or appeal in writing to the
commission.
i960

17-30-13

17-30-10. Appointments from eligible register —
Failure to accept appointment.
(1) When a peace officer is to be appointed, the appointing authority shall request the merit system
commission to certify three eligible applicants for the
position. The commission shall thereupon certify to
the appointing authority the names of the three applicants standing highest on the eligible register. The
appointing authority shall select and appoint one of
the persons so certified.
(2) In the event a certified person fails to accept a
proffered appointment, he may, at his request, retain
his place on the eligible register if he submits in writing reasons sufficient to the judgment of the commission to justify such failure.
i960
17-30-11. Probationary period of appointment
Any officer appointed as provided in Section
17-30-10 shall serve a probationary period of six consecutive months, during which time he may be discharged by the appointing authority. The probationary period shall be extended for an officer who has
not yet satisfactorily completed an approved peace
officer training program and received a certificate attesting thereto, as required under Chapter 15 of Title
67. A person removed during his probationary period
shall not be replaced on the eligible register without
passing another regular examination. Continuance in
his position after the expiration of the probationary
period shall constitute permanent appointment. Service under a temporary or emergency appointment
shall not be considered as part of the probationary
period.

1983

17-30-12. Vacancies — Positions requiring special qualifications — Competition suspended — Promotion — Promotional
register.
(1) In case of vacancy in a position requiring peculiar and exceptional qualifications of a scientific, professional or expert character, upon satisfactory evidence that competition is impracticable and that the
position can best be filled by the selection of some
designated person of recognized attainments the
board may, after public hearing and by the affirma17-30-8. Preservation and inspection of exami- tive vote of all members suspend competition, and all
such cases of suspension shall be reported together
nation papers.
All examination papers shall remain the property with the reason therefor, in the annual reports of the
of the commission, and shall be preserved until the commission.
(2) Vacancies occurring in the merit system classiexpiration of the eligible register for the preparation
of which an examination is given. Examination pa- fication of any county shall be filled by promotion in
pers shall not be open to public inspection without so far as possible. A promotion shall be made only
court order, but an applicant may inspect his own after an open competitive examination, admission to
papers at any time within thirty days after the mail- which shall be limited to merit system officers. Such
ing of notice of his grade. The appointing authority examination shall include an average of service ratmay inspect the papers of any eligible applicant certi- ings for the next preceding year, a rating of seniority,
fied for appointment.
i960 and test the competence of the peace officer to perform the duties required in the position for which
17-30-9. Preparation and expiration of eligible application is made. The combined weights of service
rating and seniority shall be not more than forty per
register.
cent of the whole examination. Succeeding vacancies
(1) Upon completion of an examination the com- shall also be filled by promotion until the lowest
mission shall prepare an eligible register containing grade is reached, which grade shall then be filled
the names of ail persons receiving a passing grade in from the eligible list as herein set forth.
the order of grades earned, beginning with the high(3) After a promotional examination, the commisest.
sion shall prepare a promotional register which shall
(2) An eligible register shall expire not later than take precedence over an eligible register. Certificatwo years after the date of the examination unless the tion therefrom shall be made in the same manner as
commission, for good reason, shall extend the time from an eligible register.
i960
not to exceed one additional year. The promulgation
)f a new eligible register shall automatically cancel 17-30-13. Transfer of officer.
ill previous registers for the same class or position.
A ment system officer may be transferred, without
i960
examination, from one position to a similar position

17-30-14

COUNTIES

in the same class and grade in the same governmental unit.
i960
17-30-14. Temporary appointment
A temporary appointment for a period not exceeding sixty days may be made, pending examination,
when there is no eligibleU promotion or re-employment register in existence.
i960
17-30-15. Emergency appointment.
An emergency appointment may be made for a period not exceeding seven days, and with the consent
of the commission may be extended one time for an
additional period of not to exceed seven days, in the
event an eligible person is not immediately available
from the eligible, promotion, or re-employment register and the work to be performed is necessary to expedite the public business.
i960
17-30-16. Temporary layoffs — Re-employment
register.
When necessary because of lack of funds or work an
officer may, with the approval of the commission, be
temporarily laid off. Such layoff shall be made according to the lowest rating of the officers of the class of
position affected, calculated upon seniority under a
method prescribed by the commission. A person serving under temporary or emergency appointment shall
be laid off before any merit system officer. A merit
system officer who is laid off shall be placed upon a
re-employment register to be re-employed in the inverse order in which he is laid off, which register
shall take precedence over all eligible registers, i960
17-30-17. Leave of absence — Sick leaves and
vacations.
(1) The appointing authority, with the approval of
the commission, may grant an officer a leave of absence without pay for a period not to exceed one year.
In the event an officer on leave takes a higher position in police work which does not come under the
merit system provisions of this act, the leave may,
with the consent of the commission, be renewed. In
the event an officer is elected sheriff, or is appointed
chief deputy, he 3nall automatically be placed on
leave for the period of time he remains sheriff or chief
deputy. Upon the termination of a leave of absence,
the officer shall be returned to his former position.
(2) Sick leaves and vacations with pay shall be as
provided by law or ordinance.
i960
17-30-18. Demotion, reduction in pay, suspension or discharge — Grounds — How
made.
(1) A merit system officer holding a permanent appointment may be demoted, reduced in pay, suspended, or discharged for
(a) neglect of duty;
(b) disobedience of a reasonable order;
(c) misconduct;
(d) inefficiency, or inability to satisfactorily
perform assigned duties;
(e) any act inimical to the public service.
(2) No officer shall be suspended for more than
thirty days at one time, nor more than sixty days in
one year. Demotion, reduction in pay, suspension, or
discharge shall be made upon order of the appointing
authority.
i960
17-30-19. Disciplinary procedures.
Upon the demotion, reduction in pay, suspension or
discharge of a ment system officer for any cause set
forth in Section 17-30-18, the person ordering the demotion, reduction in pay, suspension, or discharge

shall file written charges with the commission
shall serve the officer with a copy thereof. In 1
sence of an appeal, copies of such charges shall no^
made public without the consent of the charged u
cer. The officer, within ten days after servicejn"*
appeal in writing to the commission. The con
shall fix a time and place for a hearing upon^t]
charges, which shall not be less than five norj *
than twenty days after appeal is filed, and notio
which shall be given to the parties. If the aggrie
officer so desires, the hearing shall be public, an&jjj
parties may be represented by counsel. After "
hearing the commission shall make its decisional
writing, including therein findings of fact, and sEai
mail a copy to each party.
17-30-20. Appeal to district court — Scope o£r»j
view.
A person aggrieved by an act or failure to act of anji
merit system commission under this act may appeal
to the district court, if he has exhausted his remedied
of appeal to the commission. The courts may review
questions of law and fact and may affirm, set aside^oa?
modify the ruling complained of.
17-30-21. Power of commission members to administer oaths and subpoena wii.
nesses — Rights of, and fees "foil
witnesses.
(1) Any member of a commission, in performance
of his duties as such, shall have power to administec
oaths and subpoena witnesses and documents. If?!
person refuses to [or] fails to obey a subpoena issueJ
by a commissioner, the district court may, upon appfiS
cation of a commissioner, compel obedience as in like,
cases before the district court.
(2) Witnesses in proceedings before a commission
shall be subject to all the rights, privileges, duties,
and penalties of witnesses in courts of record, ancE
shall be paid the same fees, as an expense of the corii^
mission.
i«w
17-30-22. Prohibitions against political activi^
ties — Penalties.
(1) Any employee of a governmental unit or meni-|
ber of a governing body, or appointing authority/te
peace officer who shall appoint, promote, transfer, dej
mote, suspend, discharge or change the amount"*OB
compensation of any merit system officer or seek, atC
or abet the appointment, promotion, transfer, demlj
tion, suspension, discharge or change in the amou
of compensation of any merit system officer, or prordi
ise or threaten to do so, for giving, withholding,"^
neglecting to make any contributions or any s^rvio^
for any political purpose, or who solicits, directly^DEj
indirectly, any such contribution or service, fromi
merit system officer, shall be guilty of a misde*
meanor. This section shall not be deemed to apply to»
political speeches or use of mass communications me^
dia for political purposes by persons not merit system^
officers even though ment system officers may bei
present or within the reach of such media unless the?
purpose and intent thereof is to violate this section^
with direct respect to such officers.
(2) No ment system officer may engage in any po*
litical activity dunng the hours of employment, nor.
shall any person solicit political contributions from
ment system officers dunng hours of employment for
political purposes; but nothing in this section shallpreclude voluntary contnbutions by a merit systemofficer to the party or candidate of the officer s choice1933
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17-30-23, Severability of provisions — Duty of
commission to provide for unspecified
activities.
If any section or provision of this act is declared
unconstitutional or void, the fact of such holding
shall in no wise affect those sections and provisions
not held unconstitutional or void and which can be
retained in effect without the provision declared unconstitutional and void, and it shall be the duty of the
merit service commission to provide by rule for the
operation and functioning of any activity within the
purpose and spirit of the act which may be or may
become necessary and proper and which is not specifically provided hereby.
i960
17-30-24. More than one chief deputy in larger
county departments.
In counties employing more than 100 full time uni'
formed peace officers, the appointing authority, with
the consent of the merit commission and the board of
county commissioners, may appoint more than one
chief deputy or undersheriff.
197$
CHAPTER 31

RECREATIONAL, TOURIST AND
CONVENTION BUREAUS
Section
17-31-1. Repealed.
17-31-2. Purpose of transient room tax — Purchase
or lease of facilities — Issuance of bonds.
17-31-3. Reserve fund authorized — Use of collected
funds.
17-31-4. "Transient" defined.
17-31-5. General authority and powers of county
commissioners.
17-31-6. Renumbered as Section 59-12-302.
17-31-7. Renumbered as Section 17-31-5.
17-31-1.

Repealed.

1990

17-31-2. Purpose of transient room tax — Purchase or lease of facilities — Issuance
of bonds.
(1) Any county legislative body may impose the
transient room tax provided for in Section 59-12-301
for the purposes of establishing, financing, and promoting recreational, tourist, and convention bureaus,
and to acquire, lease, construct, furnish, maintain, or
operate convention meeting rooms, exhibit halls, visitor information centers, museums, and related facilities, and to acquire or lease land required for or related to these purposes.
(2) Counties may use not more than lk of t h e proceeds of the transient room tax provided in Section
59-12-301 to acquire, lease, construct, furnish, maintain^ or operate convention meeting rooms, exhibit
halls, visitor information centers, museums, and related facilities, and to acquire or lease land required
for or related to these purposes.
(3) (a) The county legislative body may:
(i) issue bonds or cause bonds to be issued,
as permitted by law, to pay all or part of any
costs incurred for the purposes set forth in
Subsection (2) that are permitted to be paid
from bond proceeds; and
(ii) use up to V3 of the proceeds of the transient room tax as provided in Section
59-12-301 to make t h e annual payment of
principal, interest, premiums, and necessary
reserves for any or the aggregate of bonds
issued.

17-32-1

(b) When the proceeds of the transient room
tax provided in Section 59-12-301 are not needed
foT payment of principal, interest, premiums, and
reserves on bonds issued as provided in this section, the county legislative body shall use those
proceeds as provided in Subsections (1) and (2).
1990

17-31-3.

Reserve fund authorized — Use of collected funds.
The Board of County Commissioners may create a
reserve fund and any funds collected but not expended during any fiscal year shall not revert to the
general fund of the governing bodies but shall be retained in a special fund to be used in accordance with
Sections 17-31-1 through 17-31-5.
1987
17-31-4. 'Transient" defined.
For the purpose of Sections 17-31-1 through 17-31-5
"transient" means any person who occupies any suite,
room, or rooms in a motel, hotel, motor court, inn, or
similar public accommodation for fewer than 30 consecutive days.
1987
17-31-5. General authority and powers of
county commissioners.
The Board of County Commissioners may do and
perform any and all other acts and things necessary,
convenient, desirable, or appropriate to carry out the
provisions of Sections 17-31-1 through 17-31-5. 1987
17-31-6.

Renumbered a s Section 59-12-302.

1987

17-31-7.

Renumbered as Section 17-31-5.

1987

CHAPTER 32
BAIL COMMISSIONERS
Section
17-32-1.
17-32-2.
17-32-3.
17-32-4.

Powers and duties of bail commissioners.
Collection of fines by bail commissioners —
Disposition.
Term of bail commissioners — No additional compensation — Bond and oath.
Oaths and bonds to be filed.

17-32-1. Powers and duties of bail commissioners.
(1) The chairman of the board of county commissioners with t h e consent of a majority of the county
commissioners may appoint one or more responsible
and discreet members of the sheriffs department of
the county as a bail commissioner.
(2) A bail commissioner shall have authority to fix
and receive bail for persons arrested in the county for
misdemeanors under the laws of the state, or for a
violation of any of the county ordinances in accordance with the uniform bail schedule adopted by the
Judicial Council or a reasonable bail for county ordinances not contained in the schedule.
(3) Any person who has been ordered by a bail commissioner to give bail may deposit the amount with
the bail commissioner:
(a) in money; or
(b) by a bond issued by a bail bond surety qualified under t h e rules of the Judicial Council.
(4) Any money or bond collected by a bail commissioner shall be delivered to the appropriate court
within three days of receipt of t h e money or bond.
(5) The court may review the amount of bail ordered by a bail commissioner and may modify the
amount of bail required for good cause.
1990
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before a plan or plat of 3uch subdivision has been
approved by such planning commission and, except as
set forth in the preceding paragraph, recorded in the
oflice of the county recorder, shall be guilty of a violation of this chapter for each lot or parcel so transferred or sold; and the description of such lot or parcel
by metes and bounds in the instrument of transfer or
other document used in the process of selling or transferring shall not exempt the transaction from such
penalties or from the remedies herein provided. 1983
17-27-22. Maximum regulation to govern.
Wherever the regulations made under authority of
this act require a greater width of size of yards, court,
or other open spaces, or require a lower height of
buildings or smaller number of stories, or require a
greater percentage of lot to be left unoccupied, or impose other higher standards than are required in or
under any other statute, the provisions of the regulations made under authority of this act shall govern.
Wherever the provisions of any other statute require
a greater width or size of yards, courts, or other open
spaces, or require a greater percentage of lot to be left
unoccupied, or impose other higher standards than
are required by the regulations made under authority
of this act, the provisions of such statute shall govern.

or town. "Subdivision" means the division of a tract,
or lot or parcel of land into three or more lots, plats,
sites or other divisions of land for the purpose,
whether immediate or future of sale or of building
development; provided, that this definition shall not
include a bona fide division or partition of agricultural land for agricultural purposes or of commercial,
manufacturing or industrial land for commercial,
manufacturing or industrial purposes. Nor shall this
definition apply to the sale or conveyance of any parcel of land which may be shown as one of the lots of a
subdivision of which a plat has theretofore been recorded in the office of the county recorder.
1953
CHAPTER 28
FIREMEN'S CIVIL SERVICE COMMISSION
Section
17-28-1.

17-28-2.

17-28-3.

1953

J 7-27-23. Violation of chapter or ordinance as
misdemeanor — Remedies of county
and owners of real estate.
Violation of Chapter 27, Title 17, or of any adopted
county zoning, subdivision, or official map ordinance
is punishable as a class C misdemeanor. The board of
county commissioners, the county attorney, or any
owner of real estate within the county in which such
a violation occurs, may, in addition to other remedies
provided by law, institute injunction, mandamus,
abatement, or any other appropriate action or proceedings to prevent, enjoin, abate, or remove the unlawful building, use, or act.
1983
17-27-24.

Repealed.

17-27-26. Conformity with plan — Exceptions.
None of the provisions of this act shall apply to any
existing building, structure, plant or other equipmeat, except as provided in Section 17-27-18. After
the adoption of a plan, all extensions, betterments or
additions to buildings, structures, plants or other
equipment of a public utility shall be made in confor*nity with such plan, unless, after public hearing, the
public service commission of the state or its successor
commission, finds that the plan in relation to the extensions, betterments or additions is arbitrary and
capricious and orders that such extensions, betterments or additions be made even though they conflict
w
ith the adopted plan.
1983
17-27-27.

17-28-4.
17-28-5.
17-28-6.
17-28-7.
17-28-8.
17-28-9.

17-28-10.
17-28-11.
17-28-12.

1977

17-27-25. Enforcement — Acceptance of grants.
The board of county commissioners is empowered to
enforce the zoning regulations and restrictions which
are adopted, and to accept grants of money and service for these purposes, and other purposes, in accordance with the act, from either private or public
sources, state or federal.
1963

"Unincorporated" and "subdivision"
defined.
For the purposes of this act, "unincorporated"
means situated outside of cities and towns, so that
w
hen used in connection with "territory," "areas," or
the like, it covers, includes and relates to territory or
areas which are not within the boundary of any city

17-28-2

17-28-13.
17-28-14.

Creation and composition of commission—Appointment of members—
Terms of office.
Vacancies — Qualifications of members
— Compensation and expenses — Removal from office.
Organization of commission—Secretary—Accommodations, equipment.
Duties of secretary—Records, books.
Appointment of county fire department
personnel.
Commission powers and duties—Examination, classification and certification.
Appointments to fire department—Examinations — Eligibility — Tests.
Appointments to fire department.
Certification of eligible persons to fire
department heads—Probationary appointments.
Filling vacancies—Examinations.
Temporary appointments.
Removal from office—Reduction in rank
or grade—Appeals—Hearing and determination—Findings.
Remedies of aggrieved person—Venue—
Answer—Issues and determination.
Reports by civil service commission.

17-28-1.

Creation and composition of commission — Appointment of members —
Terms of office.
There is hereby created m each of the counties of
this state having and maintaining a regularly organized fire department in which there are regularly
employed four or more paid firemen as that term is
defined in Section 49-6-3, a county firemen's civil service commission consisting of three members to be
appointed by the board of county commissioners of
each of such counties, each of said members to serve
for a term of six years except as hereinafter provided.
Upon the effective date of this act, or as soon thereafter as may be practicable, the board of county commissioners of each of such counties shall appoint one
member to hold office for a period of two years, one to
hold office for a period of four years, and one to hold
office for a period of six years. At the expiration of the
term of each of such members so appointed, such
board of county commissioners shall appoint his successor and successors to serve for the successive established terms of six years.
1953
17-28-2.

V a c a n c i e s — Qualifications of members — Compensation and e x p e n s e s —
R e m o v a l from office.
Any vacancy occurring on the county firemen's

17-28-3
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civil service commission shall be filled by appointment by the board of county commissioners for the
unexpired term. Not more than two members of any
such county firemen's civil service commission shall
at any one time be affiliated with or a member of the
same political party, nor shall any one member hold
during the term of his office any other public office or
be a candidate for any other public office. Each such
member shall receive $25 for each meeting of the
commission of which he is a member, attended by
him, and a travel allowance equal to the set state
travel allowance per mile from his place of residence
to the place of meeting both going and coming. Such
compensation and allowance shall be a charge
against the county and paid monthly. In case of misconduct, willful neglect or inability to perform the
duties of his office, any such member may be removed
from office by the board of county commissioners
upon a majority vote of the entire membership, but
such member, if he so desires, shall have an opportunity to be heard in his own defense.
1975
17-28-3.

Organization of commission — Secretary — Accommodations, e q u i p m e n t
Each of such county firemen's civil service commissions shall be organized by its members by selecting
one of its members chairman and shall have assigned
to it by the board of county commissioners of the
county in which it is organized, a qualified employee
of the county to act as secretary. Such county employee shall be acceptable to the county firemen's
civil service commission and shall act and serve as
such secretary without additional compensation. The
board of county commissioners of such county shall
also provide suitable accommodations, equipment
and necessary funds to enable the county firemen's
civil service commission of its county to attend properly to its business.
1953
17-28-4. Duties of secretary — Records, books.
The secretary of the county firemen's civil service
commission shall keep a record of all its meetings and
of its work and official acts and shall perform such
other service as may be required by such civil service
commission and shall have the custody of the commission's books and records.
1953
17-28-5.

Appointment of county fire department
personnel.
(1) (a) Except for the chief and deputy chief of a
county fire department, all positions now existing, and positions created in the future, in county
fire departments shall be filled by persons appointed from a certified civil service register.
(b) The civil service register shall be prepared
by the County Fireman's Civil Service Commission according to the requirements of this chapter and Civil Service Commission regulation.
(2) (a) The chief and the deputy chief of any county
fire department may be appointed from either
the classified County Fireman's Civil Service
register or from qualified applicants outside of
the County Civil Service system.
(b) The positions of chief and deputy chief are
exempt from civil service status.
(O A chief or deputy chief who is appointed
from the Fireman's Civil Service list 3hall be returned to the civil service status that he held
before his appointment after his appointment expires or terminates.
(3) This section does not apply in counties that
have not adopted civil service regulations.
1988

17-28-6.

Commission powers and duti<
amination, classification and
tion.
Each of such county firemen's civil servicercoi
sions shall prepare and conduct examination^
sons applying for employment in the I pa
county fire departments coming within itii
tion, classify persons successfully passing si;
inations in the order of their ascertained m<
prepare a list thereof, make certification of 91
sifications when required, and make, publish
tribute necessary rules and regulations *relai
such examinations, classifications and ceiidfii
and as may be proper and desirable in the
tration of its duties under this act.
17-28-7.

Appointments to fire department
animations — Eligibility ~ T<
No person shall be appointed to any posii
place of employment in any fire department"
within the provisions of this act until he s]
successfully passed such examination as
given by the county firemen's civil service coj
sion provided however, any applicant taking sticSl
amination who is an honorably discharged vi "^
the United States Army, Navy, Marine O
Coast Guard shall be given a preferential rating'!
all other persons taking such examination, wl
not such veterans, of five per centum of the"
otherwise received in said examination in dei
ing the final grade of such applicant. Such
tion shall be public, competitive and free and 3]
held at such time and place as the county firei
civil service commission shall from time to
termine, and shall be for the purpose of deter
the qualifications of applicants for positions or pE
of employment. They shall be practical arid^sBBI
fairly test the fitness in every respect of persoSPSB
amined to discharge the duties of the position ofpflSS
of employment sought and shall include tests of pfiyti
ical qualifications and health.
17-28-8. Appointments to fire department. *wp
The head or person in charge of each fire depart

ment of counties coming within the provision of tag
act shall, subject to the rules and regulations ofST
county civil service commission, appoint fron
county firemen's classified civil service list, siicEtj
son or persons as may be required to fill all positf
or places of employment in such county fire dep
ment.
17-28-9.

Certification of eligible persons to*Jl£l
department heads — Probationary ajg
pointments.
The head of each county fire department shalR|
tify the county firemen's civil service commission^
all positions to be filled in his department as 80
when the need therefor arises, whereupon the con
firemen's civil service commission shall, as soon
possible, certify from the classified county fireme
civil service list to the head of such fire depa
the names of three times the number of persons neel
essary to fill such position; provided, that suck dfflj
service commission shall always certify the person!
having the highest standing on such civil service Iist§
for the position to be filled; and provided further, that
a less number may be so certified when there ia noi
the required number on such civil service list. AQJ
persons so certified and not appointed shall be ife
stored to their relative position on such civil service!
list and those who have been on the list for two cad
more years without appointment shall be removedS
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therefrom and can only be reinstated thereon upon
regular examination. Such appointments shall be on
probation of a character and for a period to b e prescribed by the county firemen's civil service commission.
1953
17-28-10. Filling vacancies — Examinations.
Any vacancy occurring in any position or place of
employment in any county fire department, coming
within the provisions of this act, shall be filled by an
employee of such department having a lesser or inferior position or place of employment t h a n that in
which the vacancy occurs provided such employee
submits himself to examination for such position is
found upon such examination to be possessed of the
necessary qualifications and is duly certified by the
county firemen's civil service commission as in this
act provided for.
1953
17-28-11. Temporary appointments.
The head of any county fire department coming
within the provisions of this act may with the advice
and consent of his particular board of county commissioners, appoint to any position or place of employment in his fire department, any person for temporary work without making such appointment from
the certified civil service list, provided, however, such
appointment shall not be longer than one month in
the aggregate in the same calendar year.
1953
17-28-12. Removal from office — R e d u c t i o n in
rank or grade — Appeals — Hearing
and determination — Findings.
Any person holding a position under the provisions
of this act may be removed from office or employment
or reduced in rank or grade by the head of any county
fire department for misconduct, incompetency or failure to perform the duties of his employment or to
properly observe the rules of the office or department
in which he is employed, but subject to appeal in all
cases by t h e aggrieved party to t h e county firemen's
civil service commission. Any such person discharged
or reduced in rank or grade may, within five days
after notice to him in writing of the issuance of the
order discharging him or reducing his r a n k or grade,
appeal from such order to the county firemen's civil
service commission which shall thereafter, a s soon as
may be practicable, fully hear and determine t h e
matter. Such determination shall be limited to affirming, modifying or vacating and setting aside such
order. The aggrieved party may demand, a n d in such
event shall be granted a public hearing, and may appear thereat in person or by counsel or both. The findings and determination of the county firemen's civil
service commission in t h e matter, after such hearing,
shall be certified to the head of the county fire department from whose order the appeal is taken and notice
in writing of such determination shall be served upon
the person affected thereby. Such determination shall
forthwith be enforced and followed by the head of
such fire department, until a n appeal is taken to t h e
district court by any person affected thereby.
1953
17-28-13. Remedies o f aggrieved p e r s o n —
V e n u e — A n s w e r — Issues a n d determination.
Any person discharged or reduced in rank or grade
°y a determination of the county firemen's civil service commission may, within 30 days after notice of
such ruling, institute a n action in the district court of
the county a t the seat of government, or in the county
of the aggrieved person's residence, against t h e
county firemen's civil service commission in its offi-
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cial capacity, setting out his grievance and his right
to complain. In its answer the county firemen's civil
service commission may set out any matter in justification, and t h e court shall determine the issues of
both questions of law and fact and may affirm, set
aside, or modify the ruling complained of.
1953
17-28-14. Reports b y civil service commission.
Each county firemen's civil service commission provided for m this act shall, in December of each year,
make a n annual report to its particular board of
county commissioners and shall make as many special reports as such board of county commissioners
shall from time to time require.
1953
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17-29-12.
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Definitions.
Appointment of subordinate peace officers.
Establishment of merit system commission — Appointment, qualifications
and compensation of members.
General duty of commission.
Organization of commission — Secretary — Offices — Job classification
plan.
Preparation, direction and grading of examinations — Notice.
Disqualification of applicant for examination — Appeal to commission.
Preservation and inspection of examination papers.
Preparation and expiration of eligible
register.
Appointments from eligible register —
Failure to accept appointment.
Probationary period of appointment.
Vacancies — Positions requiring special
qualifications — Competition suspended — Promotion — Promotional
register.
Transfer of officer.
Temporary appointment.
Emergency appointment.
Temporary layoffs — Re-employment
register.
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17-32-2.

Collection of fines b y bail com mi
si o n e r s — Disposition.
(1) In addition to the duty of fixing bail, a bail commissioner shall have power to collect and receipt
moneys tendered in payment of the fine of a person
serving sentence in default of the payment of the fine
when the court is closed
(2) Money collected by a bail commissioner bhail be
delivered to the court that issued the commitment
order within three days of receipt of the money
1990
Term of bail commissioners — No addi
tional compensation — Bond and oath
(1) \ tommissioner appointed under this chapter
shall
(i serve it the pleisure >l the ^overnin^ body
mi
(b) receive no additnnil
mpen nation n l
bail commissioner
(2) Before beginning his duties & i bail o m m i
tioiwr he ^hall
(a) take and subscribe an lath to taithiullv
and impartially discharge the duties of his office
(b) give a $2 500 bond to the county wherein
he is appointed, with two good and sufficient individual sureties or with a single corporate
surety that is approved by the governing body
conditioned for the faithful performance of his
duties as a bail commissioner; and
(c) account for and turn over to the appropriate
court within three days receipt of all moneys,
bonds, property, and records coming into his
hands as a bail commissioner
(3) At the expiration of his term ot office, a bail
commissioner shall surrender and turn over all funds,
bonds, property, paper and records then in his hands
pertaining to his office
(4) Suit upon any bond issued under this section
may be brought by the county or any person injured
as a result of a bail commissioner's actions
IOTO

Section
17-33-10

17-33-11
17-33-12
17-33-13
17-33-14

17-32-3

17-32-4. O a t h s a n d b o n d s to b e filed.
The oath and bond of the office of a bail commis
sioner shall be filed with the county clerks of their
respective counties
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section
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Short title — Establishment of merit
system — Separate systems for peace
officers and firemen recognized — Op
tions of small counties
Definitions
Merit principles
Career service council — Powers and du
ties — Qualifications, appointment
terms, compensation
Office of personnel management - Di
rector appointment and responbibili
ties — Personnel rules
Certification of eligibility by director —
Power of director to examine payrolls
Functions of office of personnel management — Personnel functions of agen
cies departments or offices
Career hervices — Exempt positions
Acceptance ot exempt positions by career service employee — Reappoint
merit rp^ister

17 33 15

In icvante and appej Is procedure —^En
ployees complaints of discriminator
or unfair employment practice^jfSJ
Political activities of employees
Reciprocal agreements for benefit of
tern — Cooperation by director
other governmental agencies
Prohibited actions
Violations — Misdemeanor — Ineligil
lty for employment ind forteitin
position
Duty of governing body to provide rule
or regulations — Conflicts with stafc
or federal law
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Short title — Establishment of men
system — Separate systems for peac<
officers and firemen recognized — Op
tions of small counties.
(1) This chapter shall be known md may be cite<
as the 'County Personnel Management A c t "
(2) A merit system of personnel administration foi
the counties of the state of Utah, their departments
offices, and agencies, except as otherwise i>peciilcall]
provided, is established
(3) This chapter recognizes the 4 m t e n t e it th<
merit systems for peace officeis ot the several counties as provided for in Chapter 30 11 Title 17, and foi
firemen of the several counties as provided for u
Chapter 28 of Title 17, and is intended to give count)
commissions the option of using the provisions of thu
chapter as a smgle merit system for all county employees or m combination with these existing systemi
for firemen and peace officers
(4) This chapter shall be optional with counties
having fewer than 130 employees not covered by
other merit systems
ISHI
17-33-2. Definitions.
As used in this chapter
(1) "Governing body mean the ounty om
mission
(2) 'Director me ins Lht do n t o r it personnel
management
(3) 'Council" means the career service council,
a thres member appeals and personnel advisory
bo lid
(4) Career service position means any position in the county service except those exempted
under Section 17-33-8
(5) Merit system * means a system if personnel administration based on the principles set
forth in Section 17-33-3
(6) "Eligible applicant" means any applicant
that meets the job related minimum requirements established tor i po jition n he c ireer service
(7) "Eligible list" means a list of eligible applia n t s ranked in order of relative knowledge,
ikill, ability and merit
(8) 'Certification * means reierral ot names ot
i he most qualified eligible applicants certified by
rhe director of personnel management to the
igency for appointment
(9) 'Position classification meanb a grouping
of positions under the same title which are sufficiently similar to be compensated at the 3ame
jalary range and to which the same tests of abilty r i n be ipplied
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(10) "Exempt positions" means those positions
which are not in the career service as specified in
Section 17-33-8.
(11) "Provisional appointment" means an appointment to fill a position pending the establishment of a register for such position.
1981
J7-33-3. Merit principles.
It is the policy of this state that each county may
establish a personnel system administered in a manner that will provide for the effective implementation
of the following merit principles:
(1) recruiting, selecting, and advancing employees on the basis of their relative ability,
knowledge, and skills, including open consideration of qualified applicants for initial appointment.
(2) provision of equitable and adequate compensation.
(3) training of employees as needed to assure
high-quality performance.
(4) retention of employees on the basis of the
adequacy of their performance, and separation of
employees whose inadequate performance cannot
be corrected.
(5) fair treatment of applicants and employees
in all aspects of personnel administration without regard to race, color, religion, sex, national
origin, political affiliation, age, or handicap, and
with proper regard for their privacy and constitutional rights as citizens.
(6) provision of information to employees regarding their political rights and prohibited
practices under the Hatch Act.
(7) provision of a formal procedure for processing the appeals and grievances of employees
without discrimination, coercion, restraint, or reprisal.
1981
17-33-4.

Career service council — P o w e r s and
duties — Qualifications, appointment,
terms, compensation.
(1) There shall be in each county establishing a
system a three-member bipartisan career service
council appointed by the governing body. The members of the council shall be persons in sympathy with
the application of merit principles to public employment. The council shall hear appeals not resolved at
lower levels in the cases of employees suspended,
transferred, demoted, or dismissed as well in the
cases of other grievances not resolved by the grievance procedure at the division or departmental level;
it shall review written appeals in cases of applicants
rejected for examination; and shall report final binding appeals decisions, in writing, to the governing
body. However, a right of appeal to the district court
under the provisions of the Utah Rules of Civil Procedure shall not be abridged.
(2) Each council member shall serve a term of
three years to expire on June 30, three years after the
date of his or her appointment, except that original
appointees shall be chosen as follows: one member for
a term expiring June 30, 1982; one member for a
term expiring June 30, 1983; and one member for a
term expiring June 30, 1984. Successors of original
council members shall be chosen for three-year terms.
An appointment to fill a vacancy on the council shall
be for only the unexpired term of the appointee's successor. Each member of the board shall hold office
until his successor is appointed and confirmed. A
member of the council may be removed by the governing body for cause, after having been given a copy of
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the charges against him or her and an opportunity to
be heard publicly on the charges before the governing
body. Adequate annual appropriations shall be made
available to enable the council effectively to carry out
its duties under this law.
(3) Members of the council shall be United States
citizens and be actual and bona fide residents of the
state of Utah and the county from which appointed
for a period of not less than one year preceding the
date of appointment and a member may not hold another government office or be employed by the
county.
(4) The council shall! elect one of its members as
chairperson, and two or more members of the council
shall constitute a quorum necessary for carrying on
the business and activity of the council.
(5) The council shall have subpoena power to compel attendance of witnesses, and to authorize witness
fees where it deems appropriate, to be paid at the
same rate as in justice courts.
(6) Council members shall receive compensation at
the rate of $50 per diem for each day or part thereof
they are in session; except that the compensation rate
may be adjusted periodically for inflation by the governing body.
i98i
17-33-5.

Office of personnel management — Director, appointment and responsibilities — Personnel rules.
(1) (a) Within each county, there shall be created
an office of personnel management administered
by a director of personnel management appointed
by the governing body.
(b) The director shall be a person with proven
experience in personnel management and shall
be accountable to the governing body for his performance in office.
(c) The position of director shall be a merit position, the holder of which shall be recruited in
the same manner as the holders of other merit
positions, and be selected from a register by the
career service council with the concurrence of the
governing body.
(2) The director of personnel management shall:
(a) encourage and exercise leadership in the
development of expertise in personnel administration within the several departments, offices,
and agencies in the county service and make
available the facilities of the office of personnel
management to this end;
(b) advise the county commission on manpower utilization;
(c) develop and implement programs for the
improvement of employee effectiveness, such as
training, safety, health, counseling, and welfare;
(d) investigate periodically the operation and
effect of this law and of the policies made under it
and report findings and recommendations to the
governing body;
(e) establish and maintain records of all employees in the county service, setting forth as to
each employee class, title, pay or status, and
other relevant data;
(f) make an annual report to the governing
body regarding the work of the department; and
(g) apply and carry out this law and the policies under it and perform any other lawful acts
that may be necessary or desirable to carry out
the purposes and provisions of this law.
(3) (a) The director shall issue personnel rules for
the county approved by the governing body.
(b) The rules snail provide for
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(ij recruiting efforts to be planned and
carried out in a manner that assures open
competition, with special emphasis to be
placed on recruiting efforts to attract minorities, women, handicapped, or other groups
that are substantially underrepresented in
the county work force to help assure they
will be among the candidates from vhora ij
pomtments are made,
(n) the establishment of job related minimum requirements wherever practical,
which all successful candidates shall be required to meet in order to be eligible for consideration for appointment or promotion,
(111) selection procedures that include consideration of the relative merit of each applicant, a job related method of determining the
eligibility or ineligibility of each applicant,
and a valid, reliable, and objective system of
ranking ehgibles according to their qualifications and ment,
(IV) certification procedures that insure
equitable consideration of an appropriate
number of the most qualified ehgibles based
on the ranking system,
(v) appointments to positions in the career
service by selection from the most qualified
ehgibles certified on eligible lists established
in accordance with Subsections (in) and (iv),
(vij noncompetitive appointments in the
occasional instance where there is evidence
that open or limited competition is not practical, such as for unskilled positions for
which there are no minimum job requirements,
(vii) limitation )i tompetitions at the di-»
cretion of the director for appropriate positions to facilitate employment of qualified
applicants with a substantial physical or
mental impairment, or other groups protected by Title VII of the Civil Rights Act,
(vin) permanent appointment for entry to
the career service which shall be contingent
upon satisfactory performance by the employee during a penod of six months, with
the probationary period extendable for a penod not to exceed six months for good cause,
but with the condition that the probationary
employee may appeal directly to the council
any undue prolongation of the penod designed to thwart ment pnnciples
ix.) temporary, provisional, 01 othu
noncareer service appointments, which may
not be used as a way of defeating the purpose
of the career service and may not exceed 90
days, with the penod extendable for a penod
not to exceed an additional 90 davs for good
cause
(x) lists ot ehgibles normally to be used, if
available, for filling temporary positions,
and short term emergency appointments to
be made without regard to the other provisions of law to provide for maintenance of
essential services in an emergency situation
where normal procedures are not practical,
these emergency appointments not to exceed
90 davs with that penod extendable for a
penod not to exceed an additional 90 days for
good *aube
xi) pi omotion Jl *mpiov«es Lo liighu
level positions in such a manner that eligible
permanent career service employees are con-

sidered ind it i jde |u Uly assured that ail'
persons pron »teJ ire qualified for the p6al3
tion,
(xii) recognition of the
equivalencyjjft
other merit processes by waiving, at thed&S
cretion of the director, the open competiti^ft
examination for placement in the career ser^
/ice pobitions who were originally selected
through a competitive examination process!
in another governmental entity, the indrVfcll
ual in those cases to serve a probationary
pei i xl
(xm) preparation, maintenance, and revEl
sion of a position classification plan for all]
positions in the career service, based upon:
similanty of duties performed and responsi^
bilities assumed, so that the same qualificaj
tions may reasonably be required for/andj
the same schedule of pay may be equitablyl
applied to, all positions in the same class, thej
compensation plan m order to maintain^
high quality public work torce, to take into*
account the responsibility and difficulty^
the work, the comparative pay and benefits,
needed to compete in the labor market and toy
stay in proper alignment with other similarj
governmental units in the state and otherj
factors,
(xiv) keeping records of performance on
all employees m the career service and rfr
quinng consideration of performance records
m determining salary increases, any benefits
for mentonous service, promotions, the order of layoffs and reinstatements, demotions,
discharges, and transfers
(xv) establishment of a plan governing:
layoffs resulting from lack of funds or work,,
abolition of positions, or matenal changes iir
duties or organization, and governing reenv\
ployment of persons so laid off, taking infii;
ac count with regard to layoffs and reemploy^
ment the relative ability, semonty, and
ment of each employee,
(xvi) establishment of a plan tor resolving"
employee gnevances and complaints with
final and binding decisions,
(xvii) establishment of disciplinary mea>
sures such as suspension demotion m rank
or grade, or discharge, such measures to provide for presentation of charges, hearingnghts, and appeals for all permanent em->*
ployees in the career service to the career
service council,
(xvni) establishment! >t a procedure for
employee development HI i mpiovement of
poor performance,
I xix) establishment of hours of work, noli-'
days, and attendance requirements in various classes of positions m the career service^
(xx) establishment and publicizing of
fringe benefits such as insurance retire^
ment, and leave programs, and
«
(xxi) any other requirements not inconsistent with this law as may be proper and necessary tor ts entnrrement
198*
17 J3 b

C ertification of eligibility by director —
Power of director to examine payrolls*
No new employee shall be hired in a position cov~
ered by this chapter and no employee shall be
changed in pay title, or status nor shall any employee be paid, unless certified by the director as eii-
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-jble under the provisions of, or regulations promulgnted under, this chapter. The director of personnel
management may examine payrolls at any time to
determine conformity with this chapter and the
county rules.
i9St
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in the absence or disability of the originally responsible officer.
(5) Persons employed to make or conduct a
temporary and special inquiry, investigation, or
examination on behalf of the governing body or
one of its committee.
(6) Noncareer employees compensated for
their services on a seasonal or contractual basis
who are hired on emergency or seasonal appointment basis, as approved by the council, and provisional or part-time employees as defined by the
county's policies and procedures or its rules and
regulations.
(7) Positions which by their nature — confidential or key policy-determining or both — cannot or should not be appropriately included in the
career sendee. All positions designated as being
exempt under this subsection shall be listed in
the rules and regulations promulgated under this
act by job title and department, office or agency,
and any change in exempt status shall constitute
an amendment to the rules and regulations. 1981

17-33-7* Functions of office of personnel management — Personnel functions of
agencies, departments or offices.
(1) The following functions shall be performed by
the county office of personnel management and shall
not be delegated to a separate county agency, office or
department:
(a) Design and administration of the county
pay plan, though the pay plan shall be approved
by the governing body.
(b) Design and administration of the county
classification plan and grade allocation system
including final decisions on position classification and grade allocation.
(c) Position classification studies, including
periodic desk audits, except that an agency, department or office may submit classification recommendations to the county office of personnel
17-33-9. A c c e p t a n c e of exempt position b y camanagement.
reer service e m p l o y e e — Reappoint(d) Maintenance of registers and certification
m e n t register.
of eligible applicants.
(1) Any career service employee accepting an ap(e) Monitoring of county agency, department pointment to an exempt position who is not retained
or office personnel practices to determine compliby the appointing officer, unless discharged for cause
ance with equal opportunity and affirmative acas provided by this act or by regulation, shall:
tion guidelines.
(a) be appointed to any career service position
(f) Maintenance of central personnel records.
for which the employee qualifies in a pay grade
(2) County agencies, departments or offices shall
comparable to the employee's last position in the
be responsible for the following personnel functions:
career service provided an opening exists; or
(a) Establishing initial job descriptions.
(b) be appointed to any lesser career service
(b) Recommending position classifications and
position for which the employee qualifies pendgrade allocations.
ing the opening of a position described in Subsec(c) Making final selections from lists of certition (1) of this section.
fied eligibles for appointments and promotions to
(2) The director shall maintain a reappointment
vacant positions.
register to facilitate the operation of this section,
(d) Conducting performance evaluations.
which shall have precedence over other registers.
(e) Disciplining employees.
1981
(f) Performing other functions approved by the
17-33-10. Grievance and appeals procedure —
governing body, and agreed to by the county
Employees' complaints of discriminaagency, office or department.
1981

tory or unfair employment practice.
17-33-8. Career service — Exempt positions.
The career service shall be a permanent service to
which this law shall apply and shall comprise all tenured positions in the public service now existing or
hereafter established, except the following:
(1) The members of the governing body, other
elected officials, and major department heads
charged directly by the governing body, or by a
board appointed by the governing body, with the
responsibility of assisting in the formulation and
carrying out of matters of policy; and if it is
sought that any position which differs from its
present status be exempted or tenured after the
effective date of this act, a public hearing on the
proposed exemption or tenure shall be held upon
due notice and the concurrence of the council.
(2) One confidential secretary for each elected
county officer and major department head if one
is assigned.
(3) An administrative assistant to each member of the governing body and to each elected
official, if one is assigned.
(4) The duly appointed chief deputy or any
elected county officer who would take over and
discharge the duties of the elected county officer

(1) Any county to which the provisions of this act
apply shall establish in its personnel rules and regulations a grievance and appeals procedure. The procedure shall be used to resolve disputes arising from
grievances as defined in the rules and regulations,
including but not limited to acts of discrimination.
The procedure may also be used by employees in the
event of dismissal, demotion, suspension or transfer.
(2) Any charge by a county career service employee
of discriminatory or unfair employment practice as
prohibited by Section 34-35-6, can be filed with the
Utah Anti-discrimination Division. Complaints shall
be filed within 30 days of the issuance of a written
decision of the county career service council.
issi
17-33-11. Political activities of employees.
Except as otherwise provided by law or by rules
and regulations promulgated under this chapter for
federally aided programs, county employees may voluntarily participate in political activity subject to the
following provisions:
(1) No person shall be denied the opportunity
to become an applicant for a position under the
merit system in any covered department by virtue of political opinion or affiliation.
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(2) No person employed by the county under
the merit system may be dismissed from service
as a result of political opinion or affiliation.
(3) A county career service employee may voluntarily contribute funds to political groups and
become a candidate for public office
(4) No county officer or employee, whether
elected or appointed, may directly or indirectly
coerce, command, or advise any officer or employee covered under the merit system to pay,
lend, or contribute part of his or her salary or
compensation or anything else of value to any
party, committee, organization, agency, or person
for political purposes No county officer or employee, whether elected or appointed, may attempt to make any officer's or employee's personnel status dependent upon the employee's support or lack of support for any political party,
committee, organization, agency, or person engaged in a political activity
(5) No officer or employee may engage in any
political activity during the hours of employment
nor shall any person solicit political contributions from county employees during hours of employment for political purposes, but nothing in
this section shall preclude voluntary contribution
by a county employee to the party or candidate it
the employee's choice
(6) Nothing contained m this chapter shall be
construed to permit partisan political activity of
any county employee who is prevented or restricted from engaging m such political activity
by the provision of the federal Hatch Act
i »«J
17-33-12. Reciprocal agreements for benefit of
system — Cooperation by director with
other governmental agencies.
(1) The county may enter into reciprocal agreements, upon such terms as may be agreed upon, for
the use of equipment, materials, facilities, and services with any public agency or body for purposes
deemed of benefit to the public personnel system
(2) The director may cooperate with other governmental agencies charged with public personnel administration in conducting personnel tests, recruiting
personnel, training personnel, establishing lists from
which ehgibles shall be certified for appointment and
for the interchange of personnel and their benefits
17-33-13. Prohibited actions
(1) No person may make any false statement, certificate, mark, rating, or report with regard to any
test, certification or appointment made under any
provision of this law or in any manner commit or
attempt to commit any fraud preventing the impartial execution of this chapter
(2) No person may directly or indirectly, give, render, pay, offer, solicit, or accept any money, service, or
other valuable consideration for any appointment,
proposed appointment, promotion, or proposed promotion to, or for any advantage in a position in the
career service
(3) No employee of the personnel department, examiner, or other person may defeat, deceive, or obstruct any person in his or her right to examination,
eligibility, certification, or appointment under this
chapter, or furnish to any person any special or secret
information for the purpose of affecting the rights or
prospects of any person with rpsper* fo employment
in the career service
1981
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Violations — Misdemeanor — Ineligibility for employment and forfeiture of
position.
(1) Any person who willfully violates any provision
of this chapter or the rules and regulations promulgated under it »b«ill be guilty of i tla^s B msdemeanor
(2) Any person who has been adjudged guilty of
violating any of the provisions of this act or the rules
and regulations promulgated under it shall, for a period of five years, in addition to the sanctions of Subsection U), be ineligible for appointment to or employment in a position in the county service, and if he
or she is an officer or employee of the county, shall
forfeit his or her office or position.
issi
17-33-15. Duty of governing body to provide
rules or regulations — Conflicts with
state or federal law.
(1) It shall be the duty of the governing body to
provide by rule or regulation for the operation and
functioning of any activity within the purpose and
spirit of the act which is necessary and expedient.
(2) If any provision of this act or the application
thereof is found to be m conflict with any state or
federal law, conflict with which would impair funding
otherwise receivable from the state or federal government, the conflicting part is hereby declared to be
inoperative solely to the extent of the conflict and
with respect to the department, agency, or institution
of the county directly affected, but such finding shall
not affect the operation of the remainder of this act in
any of its applications.
(3) Notwithstanding any provision to the contrary
no rule or regulation shall be adopted by the governing body which would deprive the county or any of its
departments, agencies or institutions of state or federal grants or other forms of financial assistance.
1981

CHAPTER 34
MUNICIPAL-TYPE SERVICES TO
UNINCORPORATED AREAS
Section
17-34-1
17-34-2.
17 34-3
IT J4 4

Purpose of chapter
Types of services authorized.
Taxes or service charges *
Contracts under Interlocal Co-operationr
Act.
1T 34 5 Budgeting, accounting for, and disbursing,
of funds — Annual audit

17 34-1. Purpose of chapter.
The purpose of this act is to allow counties of the
first and second class to furnish municipal-type services and functions to areas of the county outside of
incorporated towns or cities and defray the cost by
levying taxes on taxable property in the county out-side the limits of incorporated towns or cities or by
charging a service charge or fee to persons benefiting,
from the services and functions
1071
17-34-2. Types oi services authorized.
Counties may provide to the areas of the county
outside the limits of any incorporated cities or towns'
the following municipal-type services or functions'
without providing the same services or functions to
incorporated cities or towns: fire protection, wasta?
and garbage collection and disposal, planning and!!
zoning, street lighting, and all other services or func^
tions that are required by law to be budgeted, appro*
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10-3-913

COLLATERAL REFERENCES
C.J.S. — 62 C J.S. Municipal Corporations
§ 552.

Key Numbers. — Municipal Corporations
*» 176.

10-3-912. Chief of department may suspend subordinates.
The chief of each department may at any time suspend any subordinate
officers, member, employee or agent employed therein when in his judgment
the good of the service demands it, for a period of time not exceeding 15 days,
and during the time of suspension the person suspended shall not be entitled
to any salary or compensation whatsoever.
History: C. 1953, 10-3-912, enacted by L.
1977, ch. 48, § 3.
NOTES TO DECISIONS
ANALYSIS

Appeals.
Resignation.
Appeals.
Under this section, there is no right of appeal from order of suspension of officer by department. Vetterli v. Civil Serv. Comm., 106
Utah 83, 145 P.2d 792 (1944).

partment was not shown to have been obtained
by duress consisting of alleged threats of the
chief of the department creating great fear on
part of fireman for the economic welfare of
himself and his family. Fox v. Piercey, 119
Utah 367, 227 P.2d 763 (1951).

Resignation.
Resignation of a fireman from a city fire de-

COLLATERAL REFERENCES
C.J.S. — 62 C.J.S. Municipal Corporations
§§ 582, 609.

Key Numbers. — Municipal Corporations
<*=> 185 et seq.

10-3-913. Powers and duties of chief of police.
The chief of police shall, in the discharge of his duties, have the same
powers, responsibilities as sheriffs and constables; he shall suppress riots,
disturbances and breaches of the peace, and apprehend all persons committing
any offense against the laws of the state or the ordinances of the city. He shall
at all times diligently and faithfully discharge his duties and enforce all
ordinances and regulations of the city for the preservation of peace, good order
and the protection of the rights and property of all persons.
History: C. 1953, 10-3-913, enacted by L.
Constable's duties, generally, § 17-25-1.
1977, ch. 48, § 3.
Motor Vehicles Act, enforcement by peace ofCross-References. — Chief of police in cit- ficers, § 41-1-17.
les of the third class and towns, § 10-3-919.
Sheriffs duties, generally, § 17-22-2.
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De facto officer.
Where the person in possession of a city offlee is at most only a de facto officer, he is subject to removal at any time and is not in a
position to complain of the city council's action
abolishing office. McAllister v. Swan, 16 Utah
1, 50 P. 812 (1897).

Assuming that the city marshal was rightfully holding office, the attempt by the mayor
to remove him without the concurrence of the
council was wholly ineffectual. Henriod v.
Church, 52 Utah 134, 172 P. 701 (1918).

Duration of term.
City marshal's term will not in any event
last beyond the next municipal election even
though no successor be appointed. Taylor v.
Gunderson, 107 Utah 437,154 P.2d 653 (1944).
Removal.

—Who holds power.
When this section is read in connection with
former § 10-6-30 (see present § 10-3-916), it
^
^ g ^ t h a t ^ g ^ authorities who
h a v e t h e po W e r of appointment, the mayor and
C1ty council, have the power of removal. Taylor
v Gunderson, 107 Utah 437, 154 P.2d 653
(1944)-

—Council to concur.
The consent of a majority of the councilmen
is necessary under this section. State ex rel.
Breeden v. Sheets, 26 Utah 105, 72 P. 334
(1903).

—Without cause.
It is the legislative intent that a city marshal in cities of the third class may be removed
without cause. Taylor v. Gunderson, 107 Utah
437, 154 P.2d 653 (1944).

COLLATERAL REFERENCES
Am. Jur. 2d. — 56 Am. Jur. 2d Municipal
Corporations, etc. § 255.
C.J.S. — 62 C.J.S. Municipal Corporations
§§ 496 to 501, 552, 719.
^
7 Pre-employment conduct as
ground for discharge of civil service employee
having permanent status, 4 A.L.R.3d 488.

Tfcf^HS

Determination as to good faith in abolition of
public service or employment subject to civil
service or merit system, 87 A.L.R3d 1165.
K e y Numbers. — Municipal Corporations
^ m ( 4 5) u g 1 5 3 . m

10-3-1106. Discharge or transfer — Appeals — Board —
Procedure.

(1) No officer or employee covered by § 10-3-1105 shall be discharged or
transferred to a position with less remuneration because of his politics or
religious belief, or incident to, or through changes, either in the elective officers, governing body, or heads of departments. In all cases where any officer
or employee is discharged or transferred from one position to another for any
reason, he shall have the right to appeal the discharge or transfer to a board
to be known as the appeal board which shall consist of five members, three of
whom shall be chosen by and from the appointive officers and employees, and
two of whom shall be members of the governing body.
(2) The appeal shall be taken by filing written notice of the appeal with the
recorder within ten days after the discharge or transfer. Upon the filing of the
appeal, the city recorder shall forthwith refer a copy of the same to the appeal
board. Upon receipt of the referral from the municipal recorder, the appeal
board shall forthwith commence its investigation, take and receive evidence
and fully hear and determine the matter which relates to the cause for the
discharge or transfer.
(3) The employee shall be entitled to appear in person and to be represented
by counsel, to have a public hearing, to confront the witness whose testimony
is to be considered, and to examine the evidence to be considered by the appeal
board.
(4) In the event the appeal board upholds the discharge or transfer, the
officer or employee may have 14 days thereafter to appeal to the governing
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body whose decision shall be final. In the event the appeal board does not
uphold the discharge or transfer the case shall be closed and no further proceedings shall be had.
(5) The decision of the appeal board shall be by secret ballot, and shall be
certified to the recorder with 15 days from the date the matter is referred to it.
The board may, in its decision, provide that an employee shall receive his
salary for the period of time during which he is discharged, or any deficiency
in salary for the period he was transferred to a position of less remuneration
but not to exceed a 15 day period. In no case shall the appointive officer or
employee be discharged or transferred, where an appeal is taken, except upon
a concurrence of at least a majority of the membership of the governing body
of the municipality.
(6) In the event that the appeal board does not uphold the discharge, or
transfer, the recorder shall certify the decision to the employee affected, and
also to the head of the department from whose order the appeal was taken.
The employee shall be paid his salary, commencing with the next working day
following the certification by the recorder of the appeal board's decision, provided that the employee, or officer, concerned reports for his assigned duties
during that next working day.
(7) The method and manner of choosing the members of the appeal board,
and the designation of their terms of office shall be prescribed by the governing body of each municipality by ordinance, but the provisions for choosing
the three members from the appointed officers and employees shall in no way
restrict a free selection of members by the appointive officers and employees of
the municipality.
History. C. 1953,10-3-1106, enacted by L.
1977, ch. 48, § 3.
COLLATERAL REFERENCES
Am. Jur. 2d. — 56 Am. Jur. 2d Municipal
Corporations, Etc. § 309 et seq.
C.J.S. — 62 C.J.S. Municipal Corporations
§§ 505 to 521, 552, 734 to 744.
AX
^ V 7 ^ e m p l o y m e n t conduct as
ground for discharge ot civil service employee
having permanent 3tatus, 4 A.L.R.3d 488.

Removal of public officer for misconduct during previous term, 42 A.L.R.3d 691.
Determination as to good faith in abolition of
b U c ^ ^ ^ or_ employment subject to civil
J

'

Q7 ALR3d

n65>

10-3-1107, Cost of living adjustment — Price index used.
(1) The governing body of each municipality may, in their discretion, adopt
a plan to allow any person who qualifies under this part to receive a cost of
living adjustment in their monthly retirement allowance; but the adjustment
allowed shall be a percentage, not to exceed one hundred per cent, of the sum
as would restore the full purchasing power of each person's original unmodified pension allowance as it was in the calendar year in which the retirement
giving rise to the pension occurred.
(2) The amount necessary to restore the full purchasing power of the original unmodified pension allowance shall be computed from the consumers price
index published by the United States Bureau of Labor Statistics.
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The Commission may require or permit amendments to the notice of
appeal or statement of charges. The Commission may also order
depositions and preservation of evidence, subpoena witnesses, and
require disclosure of intended witnesses and evidence as
necessary for the proper and full hearing and determination of
the matter,
7-5-8.

Review of Appeals

The Commission may conduct reviews of appeals or cause such
reviews to be conducted in their behalf, as they find necessary
to properly hear and determine the issues of the appeal.
Such reviews may include an examination of the procedures used
and the reasons for the appeal. The Commission may require all
parties to disclose witnesses intended to appear at any hearing.
The Commission shall reserve the right to inform both parties of
the findings of such reviews. They may also request a negotiated
settlement if it appears that the best interests of the City and
the public would be served by such action. Failure to arrive at
the requested settlement will result in the full hearing and
determination of the appeal by the Commission.
Notice of any extensions, amendments, or other actions shall be
served by the Commission on both the department Chief and the
adverse party or designated legal counsel.
7-6-0. HEARINGS - DISCIPLINARY APPEALS
7-6-1.

Civil Service Commission and Hearing Officers Disciplinary Actions

A formal hearing shall be held whenever an appeal is made and
there is no negotiated settlement made within the time specified
by the Commission. The hearing may be before the Commission, a
majority of the Commission, or before a Hearing Officer appointed
by the Commission.
When the hearing is before a Hearing Officer, the Hearing Officer
shall make findings of fact and conclusions of law. The Hearing
Officer shall make a recommendation to the Commission for the
disposition of the appeal. The Commission shall make the final
decision concerning the disposition of the appeal.
7-6-2.

AppeaL Hearing Officers - Appointment - Disciplinary
Actions

The Commission may appoint
qualified Hearing Officer,
judgment it is appropriate
Hearing Officer are at the

a member of the Commission, or a
to hear the appeal whenever in its
to do so.4.Qualifications of the
discretion of the Commission.
-36-

Payment for the services of the Hearing Officer shall be upon
authorization of and at a cost determined by the Mayor.
7-6-3.

Conduct of Appeal Elearings

The hearing of any appeal of a disciplinary matter shall be at
the date, time and place specified by the Commission. The
parties may appear in person, or may be represented by a member
of the Utah State Bar. The Commission, or the Hearing Officer,
shaLl determine at the time of the hearing the procedures to be
followed.
7-6-4.

Closed Appeal Hearings

The employee, against whom disciplinary action has been taken,
has the right to have an open and public hearing of the appeal.
This right to a public hearing may be waived by the employee.
The employee may petition the Commission to close the hearing.
The Commission or Hearing Officer may close the hearing in the
interest of confidentiality and privacy. In such case, the
Commission or Hearing Officer shall determine who shall be
allowed attendance.
7-6-5.

Admissibility of Evidence - Appeal Hearing

At all hearings, the Commission or the Hearing Officer will
determine the admissibility of evidence and may use the rules of
evidence followed by the Utah State courts if so desired.
7-6-6.

Oath of Witnesses - Appeal Hearings

Every witness in any appeal hearing shall first be sworn to
testify truthfully as provided by law. The Commission or Hearing
Officer may exclude any or all witnesses from the appeals hearing
prior to giving their testimony.
7-6-7•

Findings and Decision

When the hearing of any appeal was before a Hearing Officer, the
final determination shall be made by the Commission from the
files, records, and abstracts of the testimony introduced at the
hearing. The findings and recommendations of the Hearing Officer
shall also be reviewed by the Commission with the Commission
issuing the final decision.
When the Commission, or a majority of the Commission, acted as
the Hearing Board, or after review of the Hearing Officer's
findings and recommendations, the Commission shall make and enter
a final decision in the appeal. The decision shall be certified
to the department Chief and it must then be enforced and followed
by the department Chief.
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